Consultation on Automatic Continuation of Leases
Response on behalf of the Centre for Scots Law
This consultation response was written by Dr Mitchell Skilling. 

1. Part 1 of the Bill defines the leases to which the legislation will apply, excluding certain residential and agricultural leases from the Bill’s scope. What are your views on the definitions as set out in Part 1 of the Bill?
The coverage of the term “residential lease” appears to cover all of the main affected areas in terms of residential contracts intended to provide a person with an only or principal home. This will not cover residential leases for accommodation that is not the tenant’s only or principal home, such as accommodation for work purposes, and if this is intentional then there is no further comment. 
One possibly unintended exception is paragraph 22(1)(a) of Schedule 1 of the Private Housing (Tenancies) (Scotland) Act 2016, covering charity accommodation to veterans. Unlike its sister provision 22(1)(b), 22(1)(a) is not explicitly an exception for temporary accommodation and may cover permanent residential arrangements for veterans.

In line with the conclusions of the Scottish Law Commission’s Report on Aspects of Leases: Termination, the Bill’s Policy Memorandum states that, “the current law on tacit relocation is uncertain; inaccessible; and outdated” and is in need of reform.
2. Do you consider that the law on tacit relocation needs reforming? If so, for what reasons?
The University of Aberdeen has in previous consultations supported the reform, rather than abolition, of the law of tacit relocation in relation to commercial leases. We note that this forms part of a drive to change the approach of lease termination across all sectors: the PRT under the 2016 Act does away with the need for an ish date entirely. In relation to agricultural holdings tacit relocation has been replaced with a species of statutory relocation. Tacit relocation is unequivocally one of the least accessible aspects of modern lease law. Commercial certainty is to be prized. The benefits of tacit relocation as identified at paras 2.29 and 2.30 of the SLC report are replicable by statutory means.

3. What are your views on each option? Is the approach taken by the Bill the best way to reform the law?
We have previously taken the view that there is no consistent body of opinion in favour of the abolition of such an ancient and deep-rooted part of Scots law. The statutory abolition of tacit relocation in relation to commercial leases would not kill tacit relocation, it would simply limit it to increasingly marginal and obscure corners of Scots lease law. However, we accept there is a need for modernisation and improved accessibility, which is best achieved by option 2 as proceeded in the Bill.

4. What are your views on the statutory code in the Bill which replaces tacit relocation?
Sections 2 to 7 of the Bill make provision for a statutory code to replace the common law rules on tacit relocation by which a lease continues automatically beyond its termination date. The code applies by default unless the parties contract out of it or give valid notice to terminate the lease prior to its end date.
These provisions are straightforward and mostly preserve the existing system with greater clarity. We have no objection in principle to anything contained in the statutory code.

Sections 8 to 18 of the Bill make provision for a new statutory code to replace the existing rules on giving notice that a lease is to come to an end. This includes different rules for notice given 
5. What are your views on these sections of the Bill and the approach they take to giving notice? 
We have no objections in principle to anything in these sections.

Tacit relocation – Leases excluded from the rules in schedule 1
A number of types of commercial lease are presently excluded from tacit relocation, and will end on their termination dates. These are: a lease granted for the lifetime of the tenant; a student let; a holiday let; a lease granted with the authority of the court, the Accountant of Court, or the Accountant in Bankruptcy; a short-term grazing or mowing lease; and a lease (of… 
6. What is your view on schedule 1 of the Bill which excludes certain leases from the new rules on automatic continuation? 
We have no objections in principle to anything in the schedule.

Part 3 of the Bill makes miscellaneous provisions relating to the start, end or length of a lease 
7. What is your view on the provisions in Part 3 of the Bill? 
We have no objections in principle to anything in these sections.Terminology in the Bill
8. What is your view on this new terminology? Are there any other areas in the Bill where the terminology could be improved or changed?
The Bill substitutes the terms “tacit relocation” with the terms “automatic continuation” and the term “ish” with “termination date” with the aim of using plain English terms to better reflect the meaning behind these doctrines.

The new terminology is easy to understand and accessible to the layperson.

Tenancy of Shops (Scotland) Act 1949
9. What is your view on the fact that the Bill does not include reforms to the Tenancy of Shops (Scotland) Act 1949? Is this something which should be added to the Bill? 
We are of the view that, while reservations exists as to the piecemeal nature of reform in this area, the specific issues posed by the Tenancy of Shops (Scotland) Act 1949 at this stage would be best resolved by a separate process. At this time, the removal of the protections of the 1949 Act would, as we have previously opined, represent somewhat of a ‘double hit’ on small commercial tenants.

Any other issues or views?

The Bill does not include reforms to the Tenancy of Shops (Scotland) Act 1949. The Scottish Law Commission’s draft Bill also did not include reforms to the Tenancy of Shops (Scotland) Act 1949 on the basis that further consultation was needed in this area. The Scottish Law Commission has, however, now consulted on this topic and aims to publish its report in the first quarter of 2025.
10. Is there anything else you think should or should not have been included in the Bill? If so, please provide details. 
We have no further comments at this stage.

11. Do you have any other comments on the Bill, or the approach taken by the Bill to reforming the law in this area? 
The address of the knowledge gap in this area of law is to be commended. It has perhaps taken longer than it should, but the existence of progress is promising. 
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