Scottish Charitable Incorporated Organisations – Dissolution Regulations Amendments: Consultation – Response (August 2025)
This response was prepared by Dr Alisdair MacPherson and Professor Donna McKenzie Skene, who are both members of the University of Aberdeen’s Centre for Scots Law.

Q 1 Do you agree or disagree that a SCIO should be ‘inactive’ once it submits an application for dissolution?
Agree / Disagree / Don’t Know
Please give reasons for your answer.
Agree. This seems the most appropriate status for a SCIO in these circumstances, as it should not be taking on new assets or incurring new debts when dissolution is being sought.

Q 2 Do you agree or disagree that a SCIO should inform OSCR of any material changes in its assets and/or liabilities after it submits an application for dissolution?
Agree / Disagree / Don’t Know
Please give reasons for your answer
Agree. OSCR should be aware of such changes in the context of a dissolution.

Q 3 Do you agree or disagree with the changes set out in Annex 1 on the solvent dissolution application?
Agree / Disagree / Don’t Know
Please give reasons for your answer.
Disagree. While we agree with the general elements of what is intended here, there are some aspects with which we disagree. In the Scottish Charitable Incorporated Organisations (Removal from Register and Dissolution) Regulations 2011 (SSI 2011/237), Sch 1, the declaration of solvency form states that the charity trustees affirm that “the SCIO is solvent, being able to pay its debts as they become due and having a surplus of assets over liabilities”. As such, it is clear that for the purpose of the declaration, solvency exists where there is both the ability to pay debts as they fall due (cash flow or practical solvency) and  greater assets than liabilities (balance sheet solvency). The position is different in the “Statement of Solvency of SCIO” in Annex 1 of the Consultation, with three elements requiring affirmation (to the best of the charity trustees’ knowledge and understanding):
(a) the SCIO is able to pay its debts;
(b) the SCIO has more assets than liabilities; and
(c) the SCIO is solvent
It is unclear why (c) has been separated out as a separate element from what are currently its defining tests (albeit in slightly different form). Consequently, it may be queried whether (c) is necessary, given the existence of (a) and (b). If these are the only tests of solvency being used and the tests are met, then the necessary implication is that the SCIO is solvent. As a result, the statement could follow (a) and (b) with: “(c) the SCIO is therefore solvent”. If this is not done, it may be wondered whether a further form of solvency is being referred to here and what charity trustees will understand this to mean when making such a statement. If that is the intention, it needs to be articulated more clearly. 
In the “Notice of Application for Dissolution of Solvent SCIO”, there is a typographical error. It currently states that “Notice is hereby given by the SCIO that is has applied”, but this should presumably be “Notice is hereby given by the SCIO that it has applied” (italics added for emphasis). It is also not entirely clear to us what is meant by “has otherwise provided for them” in (b) regarding the settlement of debts or liabilities in full in the further affirmations. It may be preferable to use wording such as “has otherwise made provision for such settlement”, in order to avoid dubiety as to what is being provided for here.
Q 4 Do you agree or disagree with the changes set out in Annex 2 on the insolvent dissolution application?
Agree / Disagree / Don’t Know
Please give reasons for your answer.
Disagree. Similarly to our answer to Q3, we support the general intention here. However, we have some comments and suggestions. In the 2011 Regulations, the declaration of insolvency form in Schedule 3 states that the charity trustees affirm that “the SCIO is insolvent, having outstanding debts of at least £1500”. In the “Statement of Insolvency of SCIO” in Annex 2 of the Consultation, the intention is to have the charity trustees state, to the best of their knowledge and understanding, that:
(a) the SCIO has outstanding debts of at least £1,500;
(b) the SCIO is unable to pay these debts; and
(c) the SCIO is insolvent.
As with the statement of solvency, it is unclear what (c) means here beyond (a) and (b). In contrast to the statement of solvency, here there is only an express reference to inability to pay debts (cash flow or practical insolvency), and no mention of balance sheet insolvency (absolute insolvency). Given the absence of a balance sheet insolvency test, i.e. that liabilities exceed assets, (c) may be interpreted to mean that the SCIO must also fail such a test for the charity trustees to make the relevant statement. If this is not the intention, and instead only (a) and (b) are required for a SCIO to be deemed insolvent, (c) should be reworded as “the SCIO is therefore insolvent” or similar.
As an aside in relation to the “Notice of Application for Dissolution of Insolvent SCIO” in Annex 2 of the Consultation, confirmation (d) indicates that the intention is for the insolvency statement not to refer to the balance sheet test, given the reference to surplus assets. However, it is conceivable that a SCIO could have such surplus assets, even if the trustees considered that the SCIO was balance sheet insolvent at the relevant time, e.g. if further assets appear unexpectedly. 

Q 5 Do you agree or disagree with our proposal to allow OSCR to publish notices anywhere it considers appropriate?
Agree / Disagree / Don’t Know
Please give reasons for your answer
Agree. We think that this should be in addition to publication on the OSCR website, i.e. in all cases publication on the OSCR website is necessary as a default standardisation, but OSCR may publish further notices wherever it considers appropriate in the circumstances.

Q 6 Do you agree or disagree with the changes proposed to the publication period for the notice of a solvent SCIO’s dissolution application?
Agree / Disagree / Don’t Know
Please give reasons for your answer.
Agree. A minimum of 28 days and a maximum of 90 days for the publication period, as determined by OSCR, seems reasonable to us.

Q 7 Do you agree or disagree with our proposed approach to amend the requirement for a members’ resolution?
Agree / Disagree / Don’t Know
Please give reasons for your answer.
Agree. This seems sensible for the reasons given in the Consultation. We also note that this proposal is taken account of within Annex 1 and Annex 2.

Q 8 Do you agree or disagree with the proposal to allow OSCR to remove SCIOs from the Register where the SCIO is not meeting the charity test and has failed to respond to directions issued by OSCR?
Agree / Disagree / Don’t Know
Please give reasons for your answer.
Agree. This seems reasonable in such circumstances.

Q 9 Do you agree or disagree with the proposal to align the process for removing a SCIO from the Register with that set out in section 45A of the 2005 Act?
Agree / Disagree / Don’t Know
Please give reasons for your answer.
Agree. This is appropriate for reasons of consistency and fairness. 

Q 10 Where OSCR is considering administratively removing a SCIO, what steps should OSCR take to ascertain the financial position of the SCIO?
OSCR should rely on information previously provided to it and publicly available information, including, where appropriate, that which requires payment to access, e.g. through searching the Land Register. OSCR should also contact existing and former trustees for further information.

Q 11 Should the removal provisions proposed in Section B only be introduced if there is an ability for restoration?
Yes / No / Don’t Know
Please give reasons for your answer.
Don’t know. We think it would be preferable to only introduce these removal provisions if there is an ability for restoration. Removal may be the result of e.g. innocent oversight or the fault of a particular individual or individuals, and so it may be considered unfair from the perspective of other stakeholders in the SCIO if it could not be restored following dissolution. However, even without the ability to restore the SCIO, it may be preferable to introduce the removal provisions in Section B, rather than persist with the current law.

Q 12 What types of SCIO removal should require a route to restoration? Please select all of the situations you think should have a route to restoration:
o Solvent dissolution on application of the SCIO
o Insolvent dissolution on application of the SCIO
o Creditor-led sequestration
o SCIOs that were not meeting the charity test, have failed to respond to a regulation 8 direction and have been removed by OSCR (new proposal – see section B)
o SCIOs that have failed to submit accounts, have failed to respond to OSCR’s reminders and have been removed under a process aligned with Section 45A (new proposal - see section B)
Please give reasons for your answer.
While there is the merit of certainty in precluding the possibility of restoration, it may be justified in various circumstances, including if new assets emerge or the SCIO needs to be restored for the purposes of legal action. Even though there appears to be a stronger argument for restoration in relation to administrative forms of dissolution, particularly where the cause of the dissolution is innocent oversight or failings by individuals, further justifications may also support restoration in other scenarios that have given rise to dissolution. 

Q 13 What reasons should a SCIO be considered for restoration? For example, to allow a person to raise court proceedings – although see discussion of the Third Parties (Rights Against Insurers) Act 2010 in Annex 3.
Restoration should be considered at least where new assets emerge or where the SCIO needs to be restored for the purposes of some form of legal action (e.g. to allow a person to raise court proceedings). More generally, there is a strong argument that it ought to be available whenever a party can show cause that the SCIO should be restored. One possibility would be to provide a non-exhaustive list of reasons as well as a general ground of cause being shown. 
 
Q 14 Should it be possible for a SCIO that had no assets at the point of removal to be restored?
Yes / No / Don’t Know
Please give reasons for your answer
Yes. The general test(s) for restoration should apply irrespective of whether the SCIO had assets. If there is good reason for restoration, the fact that the SCIO had no assets at the point of removal should not matter. Where a SCIO has no assets, a claim is unlikely to be successful, which may deter a restoration attempt. However, additional assets may come to light following dissolution.

Q 15 Should the Court of Session be given the power to order the restoration of a dissolved SCIO following its sequestration?
Yes / No / Don’t Know
Please give reasons for your answer
Yes. This would be appropriate.

Q 16 Please describe any other situations in which the Court of Session should be able to order the restoration of a dissolved SCIO.
We think that OSCR restorations should be restricted to administrative removals; however, the Court of Session should be able to order the restoration of a dissolved SCIO in any circumstance in which restoration is permissible. Related to this, it may be helpful to consider the provisions for administrative restoration and restoration by the court in relation to companies – see the Companies Act 2006 ss 1024-1034.

Q 17 What time limit (if any) should apply to restoration of SCIOs by OSCR?
o Less than 6 years
o 6 years
o More than 6 years
o No time limit
Six years seems appropriate for the reasons given in the Consultation. In addition, it is also the generally applicable time period for the restoration of companies, so it would benefit from consistency with the law for such entities too. 

Q 18 What time limit (if any) should apply to the making of court applications for restoration of SCIOs?
o Less than 6 years
o 6 years
o More than 6 years
o No time limit
See our answer to Q 17 above. 

Q 19 Please describe any advantages of introducing the possibility for SCIOs to be restored.
It could allow for the recommencement of operations following oversights, or personnel or governance problems. It would also enable parties to raise actions involving a SCIO, to claim assets held by a SCIO and to facilitate any investigations against the SCIO.

Q 20 Please describe any disadvantages of introducing the possibility for SCIOs to be restored.
It would introduce some more uncertainty for those connected with the SCIO; it might be restored at some future date, requiring actions or reintroducing responsibility or liability for certain parties. This would be ameliorated somewhat by relevant time periods. 

Q 21 Where should the responsibility for any costs or administrative requirements associated with a SCIO restoration lie?
The party applying for a SCIO restoration should ordinarily be responsible for any costs or administrative requirements. Perhaps another party could be responsible if the applicant demonstrates that the restoration is needed for reasons of fraud or other wrongful conduct. 

Q 22 Are there any alternatives to restoration we should consider?
We do not have alternatives to suggest.

Q 23 Data Protection: Are you aware of any impacts, positive or negative, of the proposals in this consultation in terms of data protection or privacy?
No.

Q 24 Business and Regulation: Do you think that the proposals contained in this consultation are likely to increase or reduce the costs and burdens placed on any business or charities?
If the proposals are enacted, there may be some initial costs as organisations learn about the new law. However, we expect that the proposals will create net benefits for businesses and charities, by improving and clarifying the law of dissolution of SCIOs and by facilitating restoration where it is not currently available. 

Q 25 Equality: Are there any additional likely impacts the proposals contained in this consultation may have on particular groups of people, with reference to protected characteristics? (age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex and sexual orientation)
No.

Q 26 Children's Rights and Wellbeing: Do you think that the proposals contained in this consultation are likely to have an impact on children’s rights and wellbeing?
No.

Q 27 Island Communities: Do you think that the proposals contained in this consultation are likely to influence an island community significantly differently from its effect on other communities in Scotland?
No.

Q 28 Fairer Scotland Duty: Do you think that the proposals contained in this consultation are likely to have an impact in relation to the fairer Scotland duty?
No.

Q 29 Environment: Do you think that the proposals contained in this consultation are likely to have an impact on the environment?
No.
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