Law Commission – Review of the Friendly Societies Acts 1974 and 1992 – Consultation Paper
This response was prepared by Dr Alisdair MacPherson and Professor Donna McKenzie Skene, who are both members of the University of Aberdeen’s Centre for Scots Law.

General Comments: 
We support the reform of the law relating to friendly societies and generally agree with the Law Commission’s proposals in the Consultation Paper, which we expect would have a positive impact. As a general observation, we think it would be helpful to raise awareness among stakeholders and the public about what friendly societies are and what they do, as well as about how they differ from, e.g., co-operative and community benefit societies and community interest companies. 
The law relating to friendly societies should be aligned as far as possible with the law relating to co-operative and community benefit societies and other entities, with differences adopted only where the nature of friendly societies or other appropriate reasons justify them. For our response to the recent consultation on co-operative and community benefit societies, please see https://www.abdn.ac.uk/law/research/centres/centre-for-scots-law/law-reform--public-policy-engagement/#panel73374. 
Given the applicability of the legislation to the UK, we would recommend seeking input from the Scottish Law Commission and the Northern Ireland Law Commission. 
We have confined our detailed responses to the handful of questions below, which most closely correspond with our areas of expertise. 

Consultation Question 63.
We invite consultees’ views on whether existing mechanisms for solvent exit under the 1974 Act and 1992 Act are sufficient or whether reform is needed.
Based on the information available to us, we consider that the mechanisms for solvent exit are sufficient.

Consultation Question 64.
Assuming that the 1974 Act is retained, we provisionally propose that a creditor of a registered society should have the right to petition the court to wind up an insolvent society. Do consultees agree?
This seems reasonable, including with fairness to creditors in mind. It seems appropriate to equiparate the position of societies under the 1974 Act and the 1992 Act in this respect and it would also be consistent with the law in relation to other types of legal entity. 
We invite consultees’ views on whether members of a society registered under that Act should be permitted to petition the court for a winding up of the society, and if so under what circumstances should this be possible. 
This is also reasonable. We think that a special resolution seeking this should ordinarily be required. 
We invite consultees’ views on whether it is necessary to clarify that section 95 of the 1974 Act applies only to registered societies other than registered friendly societies.
If there will be a legislative opportunity to make the amendment, it would make sense to do so in order to clarify the legal position. 

Consultation Question 65.
We seek consultees’ views on whether administration should be available to friendly societies.
Yes, we agree. It is sensible to allow for a rescue mechanism such as administration to be made available to friendly societies. However, the form that administration takes will require some consideration. Should it simply be a lightly adapted version of the standard administration procedure in the Insolvency Act 1986, Sch B1? Alternatively, should it be a special administration regime (SAR), perhaps modelled on one of the existing SARs?  
In addition, some attention will need to be given to ensuring that differences in the law of administration in Scotland are captured by the new regime in relation to Scottish friendly societies. For example, there are various provisions in Sch B1 of the 1986 Act that are only applicable to Scotland. 

Consultation Question 66.
We invite consultees’ views on the desirability of greater alignment between the position of regulated friendly societies and other insurers in respect of insolvency.
We recognise the desirability of greater alignment in the manner specified and are provisionally supportive. However, we would require further information as to what precisely the regime would consist of before we can fully support it.

Consultation Question 69. 
Are there any factors unique to Scotland that we should know about?
It should always be borne in mind that areas of law adjacent to the law of friendly societies in Scotland can differ in various ways from the law in England and Wales, including property law, security rights, trusts, debt enforcement, and aspects of insolvency law.
However, there are no specific factors that we think are particularly worthwhile to raise here (beyond those identified above).
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