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FOREWORD BY THE RT HON LADY DORRIAN, LORD
JUSTICE CLERK AND PRESIDENT OF THE SECOND
DIVISION OF THE INNER HOUSE OF THE COURT OF
SESSION

It is a great pleasure to provide this foreword to the latest edition of the Aberdeen Student Law
Review. As ever, the contributions are of a very high standard, and cover a wide range of
interesting and highly relevant subjects. Many of the topics selected are of interest to academic
lawyers and practitioners alike, for example discussion of the nature of jury verdicts,
environmental law, climate change and defamation. But the subjects are not selected only by
such criteria, since they include issues of real importance to the everyday lives of citizens, such
as intestate succession, GDPR issues and title to property, and commercial interests which will
be affected by several of these issues as well as the protections available in respect of
trademarks. The breadth of the topics covered is indicative of a healthy editorial approach,
with an emphasis on quality and relevance. Behind it all, of course, is a great deal of work
from contributors, editors, academic staff and others all of whom should be congratulated on

the excellence of the finished product.

Rt Hon Leeona Dorrian
Honorary Editor, Aberdeen Student Law Review
Edinburgh, December 2023



FOREWORD BY DR EUAN WEST, LECTURER AT THE
SCHOOL OF LAW, UNIVERSITY OF ABERDEEN

Having been involved with the Aberdeen Student Law Review during my postgraduate studies,
I have some measure of the hard work involved and of the challenges that will have confronted
this year’s editorial board. Some things never change. The editors-in-chief will have had to
recruit and instruct a team of highly capable editors; they will have had to seek funding from
Stronachs, the ASLR’s long-standing sponsor; and they will have had to promote the
publication, most notably to prospective student contributors. Along the way, there will also
have been the small matter of reviewing and editing. | cannot rule out the possibility that the
eight high-quality submissions of which Volume 12 consists appeared to the editors-in-chief
in some prophetic dream, fully formed and formatted and as the only clear contenders for
publication, but I have my doubts. More likely there will have been a painstaking filtration
process — beginning with calls for submissions and reviews of submissions, and followed by
more detailed further reviews of submissions, shortlisting, editing and further editing — of

which we, the readers, see only the final product. It was ever thus.

Happily, the editorial board is not expected to work alone. The ASLR has always been
supported by the School of Law, and not just by the academic staff who have given so
generously of their time at the peer review stage but also by the support staff and library staff.
Welcome assistance can also come from previous editors. | was pleased to learn, in one of my
early meetings with the editors-in-chief, that the informal tradition of erstwhile editors-in-chief

providing their successors with advice and guidance is alive and well.



Sometimes the editorial process will have been challenging, but | hope that it has also been
rewarding. There is great value in reading the work of others. It helps us to hone our analytical

abilities and forces us to confront subjects outside our core areas of interest and expertise.

It is my pleasure to introduce this volume of the ASLR. The publication has always featured a
rich variety of legal areas and Volume 12 is no exception, boasting thought-provoking
treatment of topics as diverse as data protection, English property law and the Scots law of
succession. It is heartening to see the publication continue to go from strength to strength. The

authors and editors should be very proud.

Dr Euan West
Honorary Secretary, Aberdeen Student Law Review
October 2023
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INTESTATE SUCCESSION AND THE STEPCHILD
CONUNDRUM: TIME FOR REFORM?

Mure Grant *

ABSTRACT

This article deals with the ‘conundrum’, that is, stepchildren and their non-recognition under
the current Scots law of intestate succession. It is argued that when considering the modern-
day composition of many Scottish families, the inability of stepchildren to inherit from the
intestate estate of their deceased stepparent is no longer appropriate and should now be
reformed. Similarly, it is also submitted that despite being well-reasoned at first glance, the
Scottish Law Commission’s main arguments for opposing reform are not immune from
criticism. Finally, drawing on inspiration from comparative jurisdictions, a viable option for
reform is proposed.

1. INTRODUCTION

At its core, succession law regulates what happens to a person’s assets and liabilities upon
death. Since nothing in life can be certain ‘except death and taxes,’? the rules of succession
will inevitably affect us all at some point. Thus, unlike other areas of private law that are only
of specific relevance to some citizens, succession law possesses the unique ability to be of
general application to everyone. As Reid avers, ‘inheritance is not an esoteric issue ... we all
die, and we all have loved ones who will die.’?

With death being a non-negotiable eventuality, one might be inclined to assume that most
individuals above the age of testamentary capacity would have, therefore, meticulously
planned for the transmission of their property upon death down to the very last detail. Yet,
despite the relative ease with which people can create a valid will,? it is perhaps surprising to
learn that ‘around half of those who die in Scotland do so without leaving a will.”*
Consequently, whenever someone has perished leaving ‘undisposed of by testamentary
disposition the whole or any part’® of their estate, the law of intestate succession intervenes to
determine who benefits from the intestate estate of the de cuius and to what extent.®

* DPLP and LLB Scots Law graduate of University of Aberdeen, with Distinction and First Class Honours,
respectively.

1 Letter by Benjamin Franklin to Jean Baptiste Le Roy dated 13" November 1789, quoted in E Knowles (ed), The
Oxford Dictionary of Quotations, (5™ edn, Oxford University Press 1999) 323.

2 D Reid, ‘From the Cradle to the Grave: Politics, Families and Inheritance Law’ (2008) 12(3) Edinburgh Law
Review 416.

3 A will is defined as a declaration of what a person, the testator, wishes to be done with his property after death.
4 K Reid, ‘Intestate succession’ in K Reid, M De Waal and R Zimmerman (eds), Comparative Succession Law,
Volume II: Intestate Succession (Oxford University Press 2015) 388.

5 Succession (Scotland) Act 1964, s 36(1).



The modern Scots law of intestate succession is mainly to be found in the Succession (Scotland)
Act 1964.7 Whilst this 1964 Act is the governing intestacy statute within this jurisdiction, it
is a rather ‘misleadingly incomplete’® statement of the rules surrounding intestacy, as one
‘important aspect of intestate succession — the protected “legal rights” of spouses and children
— derives not from it but from the old common law.’® Nevertheless, when viewed in tandem
with one another, these rules are said to objectively represent society’s model of the way in
which most ‘reasonable’l® intestates would, or perhaps ‘should,’'? have intended for the
disposal of their estate upon death if they had left valid testamentary instruction.

By ultimately presuming the wishes of the de cuius, the current intestacy regime aims to
produce a surrogate will that is designed ‘to strike an appropriate balance between family
members with differing relationships to the deceased.”*? Hence, with the rules of intestacy
allowing for the transfer of wealth between family members, it would again seem entirely
logical to infer that as the traditional family composition alters over time, so too should the law
regulating intestate succession. Indeed, in response to the Scottish Government’s last
consultation process regarding the possible modernisation of intestacy rules back in 2019, the
Convenor of the Law Society of Scotland’s Trusts and Succession Law Sub-Committee,
Gordon Wyllie, stressed the importance of the law reflecting the ‘needs of modern society.’13
However, due to the ‘enormous social changes that have taken place in the UK since the law
of succession was last conceived in 1964,’14 an element of doubt can be expressed towards
whether the existing intestacy provisions mirror those family realities that are commonplace in
contemporary Scottish society, especially when one considers such provisions, or lack thereof,
within the context of stepfamilies.®

Drawing on information ascertained by the 2011 Census, stepfamilies now account for 8 per
cent (26,000) of married couple families and 29 per cent of cohabiting couple families in
Scotland.’® Given that the above figures were collected over ten years ago, ‘it is likely that the
prevalence of stepfamilies will be even greater today.”'” Nonetheless, notwithstanding the
rise of blended families in modern times, stepchildren still remain completely ostracised from
the realms of intestate succession; acquiring ‘no rights on intestacy’!® whatsoever. With the

6 Latin for the ‘deceased party’.

7 Hereinafter, the <1964 Act’.

8 Reid (n 4) 391.

9 D R Macdonald, Succession (3" edn, W Green/Sweet & Maxwell, 2001) 31.

10 F Burns, ‘Surviving Spouses, Surviving Children and the Reform of Total Intestacy Laws in England and
Scotland: Past, Present and Future’ (2013) 33(1) Legal Studies 96.

11 A R Barr, ‘Death the Leveller — Happy and Unhappy Family Succession’ (2020) 24(1) Edinburgh Law Review
143.

12 K Norrie, ‘Reforming Succession Law: Intestate Succession’ (2008) 12(1) Edinburgh Law Review 77.

13 Scottish Government, ‘Reforming Succession Law’ <https://www.gov.scot/news/reforming-succession-law/>
accessed 15 September 2023.

14D Reid and N Sweeney, ‘Land Reform, Inheritance Rights and Unintended Consequences’ (2015) 27 Child and
Family Law Quarterly 412.

15 Stepfamilies are often commonly referred to as either ‘blended’ or ‘reconstituted” families.

16 Scottish Government, ‘Census 2011: Detailed Characteristics on Population and Households in Scotland,
Release 3E’ (2014) <https://www.scotlandscensus.gov.uk/census-results/at-a-glance/population/> accessed 15
September 2023.

17 Scottish Government, Consultation on the Law of Succession (2019) para 2.11.


https://www.gov.scot/news/reforming-succession-law/
https://www.scotlandscensus.gov.uk/census-results/at-a-glance/population/

preceding statement in mind, and undeterred by the fact that proposing potential inheritance
reform is not the ‘kind of question which leads to popular agitation’*® amongst many Scottish
legislators, the objective of this article is to demonstrate that stepchildren should be afforded
some sort of intestacy protection in the estate of their deceased stepparent.

After comparing the position of biological children to that of stepchildren under our current
intestacy regime, the next subtopic will go on to outline the primary reasons for promulgating
change. The past activity of the Scottish Law Commission (SLC) will then be examined in
Part Three of this article, with specific attention being paid to the contents of the SLC’s 2009
Report on Succession, which did not recommend the introduction of intestacy rights for
stepchildren.?® Finally, Part Four of this article will determine the best and most realistic way
to formulate stepchildren’s intestacy rights within Scots law. Referring to developments in
comparative jurisdictions, this subtopic will also question whether any future reform proposal
should encompass a flexible or fixed definition of a stepchild.

2. THE STATUS QUO & REASONS FOR REFORM
Where the de cuius has no will, has not disposed fully of her estate, or where part or all of her

will is invalid, the estate is said to be fully or partially intestate. In such circumstances, the
intestacy rules located within both the 1964 Act and the old common law apply unabridged.?!
What this means in practice for the biological children of the intestate,?? legitimate or
otherwise, 2 is that before they can inherit anything from their deceased parent, the following
stages concerning the division of an intestate estate must be complied with.

2.1(a) Prior Rights

Assuming the payment of all lawful debts and taxes, the “prior rights of a surviving spouse [or
civil partner]’2* will be the first set of entitlements claimable against the deceased’s estate.?
Hiram delineates such rights as a form of statutory legacy insofar that they entitle the surviving
spouse to payment of certain specified assets?® — including a sum of money —27 from the
intestate estate.?® Since ‘in the hierarchy of entitlements ... prior rights stand at the very top,’?
prior rights have the capacity to absorb the entirety of the estate’s assets before any other
inheritance claims can be considered.® Nevertheless, providing that the estate remains in
surplus after the payment of any prior rights, then the next stage of intestacy division is ‘to
calculate legal rights due out of the moveable property.’3!

18 Scottish Law Commission, Discussion Paper on Succession (Scot Law Com DP No 136, 2007) para 2.71.
19 Anon, ‘Intestate Succession’ (1925) 41 Scottish Law Review 274-275.

20 Scottish Law Commission, Report on Succession (Scot Law Com No 215, 2009).

21 Succession (Scotland) Act 1964, s 1(1)(a).

22 Or any adopted children. See the Succession (Scotland) Act 1964, s 23(1).

23 Law Reform (Miscellaneous Provisions) (Scotland) Act 1968, s 22(5).

24 Succession (Scotland) Act 1964, s 1(2).

2 Hereinafter, ‘spouse’ refers to both a spouse and a civil partner.

26 Succession (Scotland) Act 1964, s 8.

27 ibid s 9.

28 H Hiram, The Scots Law of Succession (2" edn, Tottel Publishing 2007) 146.

2 Reid (n 4) 392.

30 See the case of Kerr Petitioner 1968 SLT (Sh Ct) 61 as a classic example of prior rights exhausting the estate’s
assets to the detriment of the deceased’s children.



2.1(b) Legal Rights

Defined as a ‘species of family protection’3? for the benefit of a surviving spouse and the
deceased’s children, legal rights are among the most ‘ancient’33 form of rights in Scots common
law. Unlike prior rights, legal rights operate in both testate and intestate succession, and
represent rights to cash, not to particular assets. Hence, this explains why a child’s legal rights
(which are commonly referred to as legitim or the bairn’s part) are only ever exigible from the
moveable estate of the de cuius and not the heritable. The actual monetary extent of legitim
depends upon who survives the de cuius. If the de cuius is survived by both a spouse and
children, such children will be entitled to a ‘one-third’3* share of the moveable estate equally.
If the de cuius is survived by just children however, such children will be entitled to a ‘half’3
share of the moveable estate.

In cases of intestacy, a child’s claim for legitim is postponed not only to the prior and legal
rights of a surviving spouse but also to the discretionary right of any surviving cohabitant who
was living with the de cuius ‘as if they were husband and wife’3 at the time of the deceased’s
death. As Thomson elucidates, ‘A surviving cohabitant’s claim ... is to be considered before
the succession rights of the deceased’s children are addressed.”” Admittedly, in the majority
of cases where there is a cohabitant, there is no spouse and vice versa, but this additional phase
of intestacy division is still worth mentioning for the sake of theoretical completeness.

2.1(c) Free Estate
Upon the satisfaction of the above stages, the balance that remains of the intestate estate is the
free estate. The free estate may contain both moveable and heritable property and will form
the whole intestate estate if the de cuius has perished without being survived by either a spouse,
a cohabitant, or issue.3 Section 2 of the 1964 Act establishes the order of succession to the
free estate, with the children of the deceased ranking first. Inturn, presuming that their parent’s
estate possesses enough resources to satisfy any or indeed all the potential stages of division,
then upon intestacy, the biological children of the de cuius will become automatically entitled
to a minimum of one-third of their parent’s moveable estate as legal rights, plus the entirety of
their parent’s free estate as well. However, this same set of intestacy entitlements is not
replicable for any stepchildren of the de cuius, for the ‘succession claim of stepchildren lies
against their natural parents and not their stepparents.’3® In other words, a stepchild is not

81 Macdonald (n 9) 37.

82 M Meston, ‘Wills and Succession’ in The Laws of Scotland: Stair Memorial Encyclopaedia, Vol 25 (The Law
Society of Scotland/Butterworths 1989) para 772.

33 H Sellar, ‘Succession Law in Scotland — A Historical Perspective’ in K Reid, M de Waal and R Zimmerman
(eds), Exploring the Law of Succession: Studies National, Historical and Comparative (Edinburgh University
Press 2007) 60.

34 Erskine Institute 3.9.19.

3 jbid.

36 Family Law (Scotland) Act 2006, s 25(1).

87 J Thomson, Family Law in Scotland (7t edn, Bloomsbury Professional 2014) 211.

38 ‘Issue’ means children or remoter descendants such as grandchildren.

39 Reid (n 4) 397.



‘entitled to legitim from a stepparent’s moveable estate or to a share in his or her intestate
estate’#% under section 2 of the 1964 Act.

2.2 Time for Reform

Even though ‘it has been common throughout history for children to ... be looked after by
people other than their natural parents,’#! it is easy to appreciate why nearly sixty years ago,
when the Scots law of intestate succession was last substantially reformed, there was no
propulsion amongst Scottish lawmakers to include stepchildren within their planned overhaul
of the previous intestacy regime. During this era, the nuclear family model — comprising a
mother and a father plus their genetically related children —#2 was both the norm and the ideal,
which meant that ignoring the plight of stepchildren would prove neither problematic nor
controversial. Owing to a radical shift in social norms since the time of the 1964 Act’s
formulation, however, family units are now dramatically less predictable and less permanent
than what they were before. Consequently, while many people may still classify the nuclear
family arrangement as being ‘the best way for family life to be lived,’*3 the dominance of this
model within today’s society has been greatly diminished due to the ‘increasing prevalence of
non-traditional’#* family settings.

In response to the growing ‘diversity of family forms,’# legislators have rushed to
accommodate these varying family structures in an attempt to ensure that the needs of the whole
population are provided for in full. Looking towards the domain of intestate succession
specifically, several reforms have been implemented throughout the decades to reflect the
pluralities of family life in Scotland. Civil partners are now on the same legal footing as married
couples® just as illegitimacy no longer prohibits inheritance.#” Also, as aforementioned, a
cohabitant of the deceased can receive recourse on intestacy, albeit that such recourse is
dependent upon the discretion of the court.*® Nevertheless, despite the law’s relative progress
in this regard, and even though stepfamilies are becoming the new norm within this jurisdiction,
there appears to be little sign that Holyrood will allow stepchildren to inherit from the intestate
estate of their deceased stepparent anytime soon. The remainder of this section will now go on
to the main reasons explaining why the status quo ought to be reformed.

2.3 Reason One: Unfairness

40 Hiram (n 28) 55.

41 A Coote, H Harman and H Hewitt, ‘Changing Family Structures and Family Behaviour’ in J Eekelaar and M
Maclean (eds), A Reader on Family Law (Oxford University Press 1995) 43.

42 D Cutas and S Chan, Families — Beyond the Nuclear Ideal (Bloomsbury Academic 2012) 1.

43 Coote, Harman and Hewitt (n 41) 43.

44 Scottish Government, Consultation on the Law of Succession (2019) para 2.15.

4 D Reid, ‘Reform of the Law of Succession: Inheritance Rights of Children’ (2010) 14(2) Edinburgh Law
Review 318.

46 Civil Partnership Act 2004, sch 28, para 2(b).

47 Law Reform (Miscellaneous Provisions) (Scotland) Act 1968, s 22(5).

48 Family Law (Scotland) Act 2006, s 29.



In both its 2007 Discussion Paper and 2009 Report, the SLC mentioned that the principal
argument in favour of giving stepchildren intestacy rights is due to the ‘harsh anomalies’#° that
can arise under the existing law. Suppose for instance a young heterosexual couple have a child
together, but the father unfortunately dies shortly afterwards. A few years later, the mother
decides to recouple and her new partner willingly accepts her first child, whom he is not
biologically related to, as a child of the family without hesitation. The mother then gives birth
to another child, who is this time a direct descendant of the second partner. In terms of
upbringing and emotional relationship, the two children are treated identically by the second
partner, but only his biological child will be able to ‘succeed him on intestacy.”®® As was
expanded upon by the SLC, this anomaly is compounded by the fact that because the second
partner has accepted the first child as a child of the family, he subsequently owes the same
alimentary obligation to his non-biological child as he does to his second biological child.5!

Many people will rightfully point out that the easiest way for the second partner to extinguish
the possibility of such an undesirable situation from occurring altogether would be for him to
clearly dictate his wishes in a valid testament. Whilst there can be no denying that ‘making a
will remains the best answer to almost all of the conundrums in the field of intestate
succession, %2 testation is simply not a viable solution for warranting non-intervention within
this area of law, as will be demonstrated more comprehensively in Part Three of this article. In
turn, to mitigate the severe unfairness that can arise under our current intestacy regime,
particularly where ‘the deceased had treated a stepchild in exactly the same way’%2 as his own
biological children, it would seem only appropriate to equip stepchildren with some form of
intestacy rights in the estate of their deceased stepparent. If left unreformed, this significant
unfairness experienced by stepchildren can become exacerbated once they become aware that
a distant relative of their beloved stepparent is ‘[laughing] all the way to the bank’>* at their
expense.

2.4 Reason Two: The Laughing Heir Scenario

Where an individual dies intestate and no surviving relatives can be traced, the ‘estate goes to
the Crown as ultimus haeres.”>® Although there has been some intense judicial deliberation
over whether the Crown can be classified as an heir in the ‘proper sense,’® the 1964 Act
expressly stipulates that if the de cuius has died heirless, then their property will pass to the
Crown.%” In practice, though, this only ever occasionally happens due to the system of
‘unlimited succession on intestacy’%8 that is also imposed by the 1964 Act. ‘Where an intestate

49 Scottish Law Commission, Discussion Paper on Succession (Scot Law Com DP No 136, 2007) para 2.73 and
Scottish Law Commission, Report on Succession (Scot Law Com No 215, 2009) para 2.31.

%0 Scottish Law Commission, Discussion Paper on Succession (Scot Law Com DP No 136, 2007) para 2.73.

51 Scottish Law Commission, Report on Succession (Scot Law Com No 215, 2009) para 2.31.

52 A R Barr, ‘Death the Leveller — Happy and Unhappy Family Succession’ (2020) 24(1) Edinburgh Law Review
147.

53 Reid (n 4) 397.

5 M B Sussman, J N Cates and D T Smith, The Family and Inheritance (Russell Sage Foundation 1970) 208.

55 Macdonald (n 9) 45. Latin for the ‘last heir.’

56 Goldie v Murray (1753) Mor 3183.

57 Succession (Scotland) Act 1964, s 7.

%8 K Anderson, ‘Intestacy in Scotland: The Laughing Heir’ (2011) 2 Aberdeen Student Law Review 52.



is not survived by any prior relative, the ancestors of the intestate (being remoter than
grandparents) generation by generation successively ... shall have the right to the whole of the
intestate estate.”®® The consequence of this provision means that there is no restriction upon
the degree to which a beneficiary must be related to the de cuius. Any relative can, therefore,
inherit from the intestate estate, provided they can ‘prove that they are the closest surviving
relative of the deceased.’50

Reid explains that the rationale behind unlimited heirship is the view that any heir, regardless
of how remote, is better than no heir at all, and that for them to inherit is certainly better than
the alternative of relinquishing property to the ultimus haeres.®! In his bid to justify unlimited
heirship, however, Reid fails to mention that ‘infinite representation in succession,’®? is also a
direct cause of the laughing heir.5® Originating from American legal literature, the term
‘laughing heir’ refers to a beneficiary who inherits from the intestate estate of someone to
whom they were so distantly related that they suffer only minor bereavement, or indeed none
whatsoever, as a result of their remote ancestor’s death.5* The term quite literally insinuates
that such heirs ‘laugh’ in delight after receiving an unexpected inheritance windfall from the
death of a relative whom, in some cases, they never even knew existed.5°

Under our current law of intestate succession, a ‘laughing heir’ may inherit instead of a
stepchild because the former is deemed to be legally deserving whereas the latter is only
morally deserving. Nevertheless, given the marked increase in the number of reconstituted
families since the time of the 1964 Act’s enactment, it remains entirely conceivable that a
stepchild of the de cuius would have had a far more meaningful relationship with them in both
an emotional and financial sense® than would any distant or unknown relative. Thus,
considering the fact that one of the more widely acknowledged aims of intestacy legislation is
‘to give effect to the deceased’s supposed intent,’®” another valid case can be made for the
creation of intestacy rights for those stepchildren who were closely connected to the de cuius
unlike the laughing heir.

Anderson offers consensus towards this line of thought when she affirms that it is highly
improbable in today’s society that the reasonable testator would plan to ‘include remote
relatives in his will, particularly if he was not even aware of their existence.’®® To incorporate
such distant family members into the surrogate will of intestate succession, as opposed to those
other ‘non-formalised’®® family members (i.e. stepchildren) whom the de cuius may actually

59 Succession (Scotland) Act 1964, s 2(1)(i).

60 Anderson (n 58) 52.

61 Reid (n 4) 390.

62 Hiram (n 28) 174.

63 Anderson (n 58) 52.

8 D F Cavers, ‘Change in the American Family and the “Laughing Heir” (1935) 20 Iowa Law Review 208.
85 Sussman, Cates and Smith (n 54) 140.

66 Such as paying for the deceased’s end-of-life care.

67 N Sweeney, ‘Public Attitudes to Inheritance in Scotland” (PhD thesis, University of Glasgow 2018) 241
<https://theses.qgla.ac.uk/30620/> accessed 15 September 2023.

68 Anderson (n 58) 62.


https://theses.gla.ac.uk/30620/

have intended to provide for upon death, is therefore completely counter-intuitive to the
purpose of any well-respected intestacy regime.

2.5 Reason Three: Increased Recognition & Public Support

Whilst stepchildren are not currently recognised by the law of intestate succession, they are
recognised extensively in other areas of Scots law. Under the Family Law (Scotland) Act 1985,
for example, an obligation of aliment is imposed upon any individual who has accepted a child
as a child of their family, with this definition being broad enough to encompass stepchildren.”
Likewise, stepchildren are also formally recognised under the Damages (Scotland) Act 2011,
which permits them to claim damages for non-patrimonial loss from a wrongdoer whose culpa
precipitated the death of their stepparent.’?

Due to the increased recognition of stepchildren in Scots law, it is therefore submitted that to
ensure greater consistency across the legal system, the next logical step would be to similarly
recognise stepchildren within the domain of intestate succession as well. Although the SLC
has warned that the recognition of step relationships ‘in existing Scottish legislation’’? is based
upon utterly different policy considerations to those that are found within the realms of
succession law, when one amalgamates the inconsistent judicial treatment of stepchildren with
the considerable public support that exists for stepchildren intestacy entitlements, a stronger
argument for reform begins to emerge.

In a 2005 Omnibus Survey commissioned on behalf of the SLC,”® 75 per cent of respondents
were in favour of stepchildren obtaining some form of intestacy rights in the estate of their
deceased stepparent while 68 per cent even felt that stepchildren ought to be treated equally
alongside any biological children of the de cuius.”* With an overwhelming majority of
participants agreeing that stepchildren should be entitled to receive something from their
stepparent’s intestate estate, it is somewhat surprising that the SLC did not act upon such clear
public consensus and recommend the introduction of stepchildren intestacy rights in its 2009
Report. As was alluded to in the preceding Discussion Paper, however,’ the main reason for
the SLC’s reluctance to place too much weight upon the results of the Scottish Executive
Survey, was due to the belief that the respondents had answered the questions with a very
streamlined perception of stepfamilies in mind — one where the stepparent ‘replaces the parent,
rather than co-existing’’® alongside him or her. Nevertheless, notwithstanding the possible
generalisation of stepfamilies in the Scottish Executive Survey, when considering both the
willingness displayed by other branches of Scots law to accommodate the growing prevalence

8 H Roggendorf, ‘Indefeasible Family Rights: A Comparative View on the Restrictions of Testamentary
Freedom’ (2018) 22(2) Edinburgh Law Review 236.

70 Family Law (Scotland) Act 1985, s 1(1)(d).

1 Damages (Scotland) Act 2011, s 14(2)(b).

72 Scottish Law Commission, Discussion Paper on Succession (Scot Law Com DP No 136, 2007) para 2.75.

3 Hereinafter the ‘Scottish Executive Survey.’

74 Scottish Executive, ‘Attitudes Towards Succession Law: Findings of a Scottish Omnibus Survey’ (2005) paras
2.11-2.13.

75 Scottish Law Commission, Discussion Paper on Succession (Scot Law Com DP No 136, 2007) para 2.73.

76 N Sweeney, ‘Public Attitudes to Inheritance in Scotland” (PhD thesis, University of Glasgow 2018) 209
<https://theses.qgla.ac.uk/30620/> accessed 15 September 2023.
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of reconstituted families in our society, and the fact that public support for stepchildren
intestacy entitlements — in certain situations — remains strong,’’ the perpetual inability of
succession law to follow suit and adapt in this regard certainly leaves much to be desired.

2.6 Summary

For intestacy purposes, ‘a stepchild is not the child of the stepparent.’’® Consequently,
stepchildren are not entitled to claim anything from their stepparent’s intestate estate. Although
this has always been the established position in Scots law, it has been argued that because
stepfamilies have become an increasingly important feature of the new Scottish family
landscape, the lack of intestacy rights afforded to stepchildren is no longer appropriate and
should now be reformed. Unsurprisingly though, opposition towards this viewpoint does exist.

3. ARGUMENTS AGAINST REFORM

To date, one Consultative Memorandum,’ one Discussion Paper,° and one Report,® have all
separately discussed whether stepchildren should receive formal intestacy recognition. Whilst
at one point in time, the SLC supported the idea of bestowing upon stepchildren a ‘right to
apply for discretionary family provision’®? out of their stepparent’s intestate estate — which
would have been determinable by the length and nature of the step relationship —83 the SLC
now firmly believes that a stepchild ‘should continue not to be treated as the deceased’s child
for the purposes of the law of intestate succession.’8* Although well-reasoned in principle, it is
submitted that the SLC’s arguments for opposing reform are not immune from criticism.

3.1 Argument One: Testation

Scots law is an ardent proponent of testamentary freedom; testators can generally dispose of
their property as they see fit.85 In turn, because intestacy rules are default rules, applicable only
when there has been a ‘failure by the deceased to express his or her wishes in valid form,’8 the
typical response given to anyone who voices dissatisfaction towards the status quo, is that they
should, therefore, utilise their testamentary freedom to exclude themselves from the operation
of the current intestacy regime. The SLC echoed this sentiment in its 2009 Report, emphasising
that through the ‘simple expedient of making a will,’” stepparents would be able to guarantee
the inheritance of their stepchildren without needing to rely upon an automatic intestacy
fallback.

77 See the results from the small-scale study in N Sweeney ‘Public Attitudes to Inheritance in Scotland’ (PhD
thesis, University of Glasgow 2018) 217 <https://theses.gla.ac.uk/30620/> accessed 15 September 2023.

8 G Gretton and A Steven, Property, Trusts and Succession (3 edn, Bloomsbury Professional 2017) 403.

8 Scottish Law Commission, Consultative Memorandum on Intestate Succession and Legal Rights (Scot Law
Com CM No 69, 1986).

80 Scottish Law Commission, Discussion Paper on Succession (Scot Law Com DP No 136, 2007).

81 Scottish Law Commission, Report on Succession (Scot Law Com No 215, 2009).

82 Scottish Law Commission, Consultative Memorandum on Intestate Succession and Legal Rights (Scot Law
Com CM No 69, 1986) para 4.89.

8 jbid.

84 Scottish Law Commission, Report on Succession (Scot Law Com No 215, 2009) para 2.34.

85 NB the legal rights of both children and spouses constrain such testamentary freedom to a certain extent.

86 Norrie (n 12) 80.

87 Scottish Law Commission, Report on Succession (Scot Law Com No 215, 2009) para 2.33.
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3.1(a) The Inherent Weaknesses of Testation

Even though the SLC’s testation argument is entirely logical, such an argument neglects the
reality of Scotland’s dismal will-making statistics. According to the latest survey on the matter,
only 37 per cent of Scots have made a will.88 Although this will-making percentage jumps to
69 per cent for those Scots above the age of sixty-five,® it can still nevertheless be inferred
from these statistics that a relatively large proportion of people dying in Scotland will not have
left valid testamentary instructions. Indeed, Macdonald estimates that as many as two-thirds of
Scots die intestate.® Thus, owing to the high volume of Scots who perish without leaving their
estate disposed of by testamentary disposition, the Commission’s argument that testation quells
the need for stepchildren intestacy rights suffers a fatal flaw in practice. Braun agrees with this
analysis when she states that it is of course extremely desirable that people put ink to paper
and make a will, but this cannot be a ‘justification for maintaining deficient intestacy rules.%!

The SLC’s will-making argument is further limited by the fact that before testation can become
an effective alternative for warranting legislative inaction, stepparents must first be aware of
the current intestacy regime’s non-recognition of stepchildren. If well informed on the pertinent
intestacy rules, stepparents would then be able to make adequate testamentary provision for
their stepchildren if they were not content with the status quo. Worryingly though, it is doubtful
whether the majority of stepparents in this jurisdiction are truly aware of the shortcomings that
exist within the modern law. Evidence for this assertion stems once again from the findings of
the O’Neill Report, which indicates that only 50 per cent of Scots correctly know the law in
this area.??2 Consequently, until it can be guaranteed that stepparents are indeed aware of the
lack of intestacy rights afforded to stepchildren under Scots law, testation must remain
categorised as being an inappropriate reason for rejecting reform.

3.1(b) Norrie’s Unique Proposal
Agreeing with the SLC’s testation stance, Norrie declares that making a will is undoubtedly
the best way to protect stepchildren from experiencing an unjust intestacy result. In stark
contrast to the SLC, however, Norrie goes one step further by suggesting that with the rise of
reconstituted families, marriage celebrants should now play a greater role in prompting
stepparents to consider making a will after they have exchanged their marital vows.®? Although
his testation proposal is far more pragmatic than that of the SLC (in the sense that it would
actually encourage increased will-making amongst stepparents), Norrie’s unique proposition
unfortunately fails to take account of the 26,000 cohabiting couple stepfamilies in Scotland
whose relationships are constituted through no form of official ceremony whatsoever.%*

8 S O’Neill, “Wills and Awareness of Inheritance Rights in Scotland Summary’ (Scottish Consumer Council,
2006) 6. Hereinafter, the ‘O’Neill Report.’

8 jbid.

9 Macdonald (n 9) 31.

91 A Braun (ed), ‘Symposium: Reforming Intestate Succession Law’ (2020) 24(1) Edinburgh Law Review 35.
925 O’Neill, “Wills and Awareness of Inheritance Rights in Scotland Summary’ (Scottish Consumer Council,
2006) 18.

9 Norrie (n 12) 80.
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Resultantly, and despite Norrie’s best intentions, simply trying to persuade more stepparents
to make a valid will in advance of death is also not a sound justification for postponing reform.

3.2 Argument Two: Adoption

Adoption is defined as the ‘legal process by which the relationship of parent and child is created
by the order of a court.’®> Where an adoption order has been successfully procured, the 1964
Act instructs that for succession purposes, ‘an adopted person shall be treated as the child of
the adopter and not as the child of any other person.’% In turn, adoption has also been cited by
the SLC as being another alternative route through which stepparents can safely ensure the
inheritance of their stepchildren in the absence of intestacy recognition.®” Whilst no one can
refute that the obtaining of an adoption order provides stepchildren with ample protection in
relation to their stepparent’s intestate estate, the SLC has repeatedly failed to acknowledge the
legal barriers that can arise whenever a stepparent pursues adoption in practice. As will now be
demonstrated below, the existence of such barriers ultimately means that adoption, just like
testation, is not an appropriate reason for dismissing stepchildren intestacy rights.

3.2(a) Stepchild Refusal

Where a child is aged twelve or over, an adoption order cannot be granted without the child’s
explicit consent.®® Although the court may dispense with this requirement when satisfied that
the child is incapable of giving consent,® it subsequently follows, therefore, that if any
stepchild above the age of twelve refuses their consent, adoption will immediately fail as an
alternative solution to stepchildren intestacy entitlements. Since stepchildren will be afforded
indefeasible succession rights (identical to those of a biological child) in the estate of their
stepparent upon adoption, many people may be quick to assume that hardly any stepchildren
would refuse to give their consent to the making of an adoption order in favour of their
stepparent.

However, owing to the ‘radical’1% ramifications of an adoption order within a succession law
context — insofar as a stepchild would have to surrender their ex lege inheritance rights in the
estate of their biological parent -1 it is not entirely unimaginable that a substantial number of
stepchildren would be inclined to refuse consent on this ground, particularly if they still
possessed a close bond with their natural parent. As Reid articulates, replacing a stepchild’s
intestacy claim against their biological parent with one against their stepparent might lead to
an ‘unacceptable’192 result for both the stepchild and natural parent alike. Thus, due to the
possibility that any stepchild above the age of twelve could easily thwart their stepparent’s

94 Scottish Government, Census 2011: Detailed Characteristics on Population and Households in Scotland,
Release 3E (2014) <https://www.scotlandscensus.gov.uk/census-results/at-a-glance/population/> accessed 15
September 2023.

9 Thomson (n 37) 313.

9 Succession (Scotland) Act 1964, s 23(1).

97 Scottish Law Commission, Discussion Paper on Succession (Scot Law Com DP No 136, 2007) para 2.75.

9% Adoption and Children (Scotland) Act 2007, s 32(1).

9 ibid s 32(2).

100 Thomson (n 37) 313.

101 |n other words, their claim for legitim.

102 Reid (n 4) 397.
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adoption plans, adoption is not a well-thought-out reason for being opposed to the statutory
creation of stepchildren intestacy rights.

3.2(b) Birth Parent Refusal
Even where a stepchild has consented to being adopted by their stepparent, a stepparent’s
adoption attempt can still prove futile if the stepchild’s biological parent refuses to give their
consent ‘to the making of the [adoption] order.” 19 Whilst the court may also dispense with
this parental consent requirement in certain circumstances, such as where the stepchild’s
natural parent is dead or incapax,1%4 if consent from a stepchild’s biological parent is not
forthcoming, an adoption order becomes virtually impossible to obtain.

One way in which a stepparent could try and circumvent the parental consent requirement is
by arguing that the stepchild’s biological parent is unable to satisfactorily discharge and
exercise their parental rights and responsibilities and will ‘continue to be unable to do so.’10°
In determining the biological parent’s inability in this regard, the court engages in a fact-finding
mission,1% taking into account the ‘history, the current position, as well as the likely future
prospects’197 of the biological parent being able to acceptably exercise and discharge their
parental rights and responsibilities. Over the years, however, and even where a prolonged
period of non-contact has occurred between a stepchild and their natural parent, the courts have
displayed a recurring reluctance to abandon the parental consent requirement on this ground
and to find in favour of the applying stepparent.

In X v Y, for example,'% a stepmother sought an adoption order in respect of her fourteen-
year-old stepson who resided with her and the stepchild’s biological father. Contact had existed
between the stepchild and his birth mother until 2011, but upon becoming disenchanted with
the contact, the stepchild decided to cease all contact thereafter. Both the stepchild and his
biological father consented to the granting of the adoption order, but his birth mother refused.
As a result, the stepmother petitioned her local Sheriff Court to dispense with the birth mother’s
consent, arguing that the birth mother could no longer satisfactorily exercise or discharge her
parental rights and responsibilities.

Despite the considerable period within which the birth mother had not been in contact with her
son, the stepmother’s adoption application was refused on the basis that a lack of contact was
not sufficient, in and of itself, to showcase that the birth mother was unable to satisfactorily
‘discharge her parental responsibilities or exercise her parental rights’%® in a continuous
manner. Consequently, the outcome in X v Y further demonstrates that the option of adoption
is not a practicable solution of intestacy rights for stepchildren, as even where a stepchild
wholeheartedly consents to the making of an adoption order, their stepparent’s adoption

103 Adoption and Children (Scotland) Act 2007, s 31(2)(a).
104 jbid ss 31(3)(a) and 31(3)(b).

105 jbid s 31(4)(c).

106 S for the Authority to Adopt the Child FY [2014] CSIH 42.
107 X v Y [2015] Fam LR 41 [10] (Sheriff Kelly).

108 [2015] Fam LR 41.

109 jbid [13] Sheriff Kelly.
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application will still be met with outright rejection if one of the stepchild’s own biological
parents has decided to withhold their consent.

3.2(c) Age Restriction

The final impediment preventing adoption from being classified as a feasible alternative to the
introduction of stepchildren intestacy rights is that even where successful, an adoption order
can only offer intestacy protection for those stepchildren who are under the age of eighteen.
Adult stepchildren are prohibited from acquiring intestacy rights in the estate of their deceased
stepparent via the SLC’s adoption route.!9 Thus, in light of this age barrier, as well as the two
other consent barriers mentioned above, it is evident that the option of adoption cannot be
regarded as an appropriate reason for delaying reform.

3.3 Argument Three: Triple Parentage

Another one of the Commission’s main arguments for opposing reform relates to triple
parentage.!!! At the crux of this argument lies the belief that by entitling stepchildren to inherit
from the estates of three parents (i.e. the estates of their biological mother, biological father,
and stepparent) stepchildren would in turn be placed into a more advantageous position than
that of natural children with their additional intestacy claim.

3.3(a) A ‘Perplexing’ Rationale

Whilst the SLC’s triple parentage argument has received strong academic support from both
Norrie and Reid!? — indeed, Norrie states that it would be ‘bad social policy’112 if stepchildren
were allowed to inherit from more than two parental estates — Sweeney notes that the rationale
behind the SLC’s triple parentage argument is rather ‘perplexing.’11* This is especially the case
when one considers the disparities that already exist under our current law of intestate
succession. For instance, children born into rich families are automatically placed into a more
advantageous position than children born into poor families, while children born into large
families will inevitably fare worse than an only child whenever a similar size of intestate estate
requires distribution. Sweeney compounds the illogicalness of the SLC’s triple parentage
argument when she asserts that one of the primary aims of Scotland’s intestacy framework is
to give effect to the deceased’s presumed intent — not to ‘ensure equality across the general
population.’'®> As was earlier analysed, however, this objective of giving effect to the
deceased’s presumed intent still has no prospect of being fulfilled by our modern intestacy
regime whenever the de cuius intends to provide for his stepchildren upon death.

3.3(b) Acknowledging the SLC’s Concerns

110 Adoption and Children (Scotland) Act 2007, s 119.

111 Seottish Law Commission, Discussion Paper on Succession (Scot Law Com DP No 136, 2007) para 2.77.

112 Reid (n 4) 397.

113 Norrie (n 12) 79.

114 N Sweeney, ‘Public Attitudes to Inheritance in Scotland” (PhD thesis, University of Glasgow 2018) 241
<https://theses.qgla.ac.uk/30620/> accessed 15 September 2023.

115 jbid.
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Even though the SLC regards the potential inequity posed by triple parentage as constituting a
‘serious objection’!1® to the introduction of stepchildren intestacy rights, the SLC’s unfairness
concerns could be alleviated depending on the specific reform option that is chosen. If Scottish
lawmakers were to construct a stepchild intestacy claim, for example, that was prohibited by
statute from equalling the value of a biological child’s intestacy claim from the same family,
then through this legal assurance that any natural children of the de cuius would automatically
retain a more favourable position within their parent’s intestate estate, the economic advantages
felt by stepchildren would accordingly be diminished as a result. Therefore, depending upon
the way in which the relevant legislation for reform is drafted, the Commission’s concerns that
stepchildren would be unfairly advantaged over biological children with an additional intestacy
claim can be surmounted in practice, without there being the need to abandon the pursuit for
stepchildren intestacy recognition altogether.

4. OPTIONS FOR REFORM

Upon demonstrating that the SLC’s main arguments for rejecting reform are not as well-
reasoned, nor as insuperable, as they initially appear, it is submitted that the status quo must be
altered to some extent. However, before proposing the best way to formulate stepchildren
intestacy rights within Scots law, an unambiguous definition of who may qualify for such rights
must first be achieved.

4.1 Defining a Stepchild

According to the Oxford English Dictionary, a ‘stepchild’ is defined as a ‘child of one’s
husband or wife by a previous marriage.’1” Unlike the Oxford English Dictionary however,
Scots law presently offers no concrete definition for the term ‘stepchild’ anywhere in statute.
Nevertheless, notwithstanding this obvious lacuna within the law, it has become widely
recognised by the Scottish legal community that the term ‘stepchild’ possesses two
interchangeable definitions: a fixed one as well as a flexible one. These definitions will now be
examined in greater detail, with the aim of discerning which definition would be more suitable
for inclusion within any future reform proposal relating to stepchildren intestacy rights.

4.1(a) A Fixed or Flexible Definition

Although a ‘stepchild’ is not defined by Scots law, other jurisdictions have been more willing
to give an exact legal meaning to the term. In the Australian State of Queensland, for example,
and specifically within a succession law context, a stepchild is defined as the ‘child of a spouse
of the deceased person.’''® Due to the fact that Queensland’s stepchild definition relies
exclusively upon a marriage taking place between the child’s biological parent and stepparent,
Queensland’s stepchild definition is resultantly fixed in nature, as the step relationship can only
be ‘constituted’'® through the formal process of marriage.

116 Scottish Law Commission, Report on Succession (Scot Law Com No 215, 2009) para 2.33.

117 The Oxford English Dictionary (online edition)
<https://www.oxfordlearnersdictionaries.com/definition/american_english/stepchild#:~:text=a%20child%200f%
20your%20husband,the%200xford%20Advanced%20L earner's%20Dictionary> accessed 15 September 2023.
118 Succession Act 1981, s 40A(1).
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Contrary to this fixed definition, however, a flexible stepchild definition does not revolve
around the precondition of marriage. Instead, such a definition bases itself upon the factual
requirement of acceptance. Under a flexible definition, therefore, any child who had been
accepted by the de cuius as a child of the family prior to death would in turn be regarded as the
deceased’s stepchild for intestacy purposes; irrespective of whether or not that child’s
biological parent was married to the de cuius.?

4.1(b) Which Definition Ought to Prevail?

Since a fixed stepchild definition depends upon marriage, the replication of a fixed definition
would have the advantage of making it crystal clear that only those children whose biological
parent was married to the de cuius would be entitled to inherit from the deceased’s intestate
estate. Whilst the rigidity of a fixed stepchild definition would accordingly inject vital legal
clarity and predictability into an area of law where such traits are already highly desired (for
reasons of simplicity and administrative efficiency),’?! it should be noted that if a fixed
stepchild definition were in fact replicated by Holyrood, a fixed definition would not be able
to accommodate those children within Scotland’s 26,000 cohabiting couple stepfamilies, as
these stepfamilies are not established through marriage.’??2 Thus, owing to the lack of
inclusiveness of a fixed stepchild definition, it appears that the better definition for reform is a
flexible one. Unfortunately, though, and as was formerly indicated in Part One of this article,
the better option for reform may not be the more realistic.

Notwithstanding the ability of a flexible stepchild definition to provide the greatest level of
intestacy protection for those children in both married and cohabiting couple stepfamilies alike,
the SLC has been frequently opposed to the notion of the ‘accepted child’ becoming operable
within the domain of intestate succession.?> The main reason for the SLC’s aversion stems
from the reality that acceptance is not ‘determined by something as simple as a DNA test but
by a minute examination of how the family organised itself and the interrelationship between
its members.’1?* In consequence, not only could this element of uncertainty that is attached to
a flexible stepchild definition lead to lengthy delays during proceedings for the winding up of
the deceased’s estate (caused by potential claimants attempting to ‘argue’12® before the courts
that their putative stepparent had accepted them as a child of the family), a flexible stepchild
definition could also increase the likelihood of bitter family disputes occurring at a time of
intense grief, as stepsiblings publicly litigate against one another to either prove or disprove
that the de cuius had accepted the potential claimant to the required extent. Taking into account

119 Scottish Law Commission, Report on Title to Sue for Non-Patrimonial Loss (Scot Law Com No 187, 2002)
paras 2.37-2.38.

120 K Norrie, ‘What the Civil Partnership Act 2004 Does Not Do’ (2005) 6 Scots Law Times 35, 38.

121 E Burns, ‘Surviving Spouses, Surviving Children and the Reform of Total Intestacy Laws in England and
Scotland: Past, Present and Future’ (2013) 33(1) Legal Studies 85.

122 Scottish Government, Census 2011: Detailed Characteristics on Population and Households in Scotland,
Release 3E (2014) <https://www.scotlandscensus.gov.uk/census-results/at-a-glance/population/> accessed 15
September 2023.

123 Scottish Law Commission, Report on Succession (Scot Law Com No 215, 2009) para 2.32 and Discussion
Paper on Succession (Scot Law Com DP No 136, 2007) para 2.75.

124 Norrie (n 12) 79.

125 Sweeney (n 114) 233.
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these unappealing attributes of a flexible stepchild definition, plus the SLC’s eternal dislike
towards the definition’s existence, it seems accurate to deduce, therefore, that the only viable
option for reform would be that of a fixed definition. Norrie agrees with this conclusion when
he asserts that:

[t]he concept of the ‘accepted child’, though well-known in, for example,
the law of aliment, is ill-fitted to the absolutist traditions of intestate
succession where certainty and predictability are far more important than in
needs-based alimentary claims.126

4.2 A Fixed Rights System

Upon the selection of a fixed definition for reform, the best way to structure stepchildren
intestacy rights within Scots law must now be evaluated. To begin, the option of affording
stepchildren fixed intestacy entitlements will be explored.

4.2(a) Inspiration from China and California

The SLC has previously acknowledged that, apart from China, no other jurisdiction confers
automatic rights of succession upon stepchildren.’2” Under Chinese law, stepchildren ‘who
supported or were supported by the decedent’128 are afforded equal intestacy rights to those of
any biological or adopted children. Whilst fixed stepchildren intestacy entitlements are very
much a rarity, the American State of California, albeit in a narrower sense than China, is one
other jurisdiction that provides stepchildren with fixed intestacy rights in their stepparent’s
estate. Under Californian law, stepchildren will be given the exact same intestacy rights as
biological children, but only upon the satisfaction of a two-pronged test. This dual test demands
that before a stepchild can inherit from the de cuius, it must be established that: (i) the step
relationship began during the child’s minority and continued throughout the joint lifetimes of
both the child and the child’s stepparent; and (ii) had it not been for a legal barrier, the de cuius
would have adopted the child.1?®

4.2(b) Are Fixed Rights a Viable Option for Reform?
One criticism that is regularly levelled towards fixed intestacy rights concerns their ability to
award specific family members with a claim against the deceased’s estate, even though the de
cuius would never have intended to provide for them upon death if they had made a valid will. 13
Although a uniform application of fixed intestacy rights unquestionably boasts the potential to
lead to injustice in certain situations where the prescribed beneficiary was disliked or even
unknown to the de cuius,®! if Scottish legislators were to replicate any of the above fixed rights
systems for stepchildren, such unfairness would not arise within a stepchild intestacy context,

126 Norrie (n 12) 79.

127 Scottish Law Commission, Discussion Paper on Succession (Scot Law Com DP No 136, 2007) para 2.75.
128 T aw of Succession of the People’s Republic of China, art 10.

129 California Probate Code, s 6454.

130 H Hiram, ‘Reforming Succession Law: Legal Rights’ (2008) 12(1) Edinburgh Law Review 85.

131 As was illustrated in Part Two of this article when discussing the ‘laughing heir.’
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excepting the general injustice of disinheriting stepchildren in cohabiting relationships. This is
because both the Californian and Chinese fixed rights systems are designed to only afford those
stepchildren whom the de cuius would have intended to provide for upon death with an
intestacy claim against their estate.

Since the intestacy effects of a successful adoption application under Californian law are
identical to those of a successful adoption application under Scots law (insofar as the adopted
child is given ex lege intestacy rights in their stepparent’s estate),'3? it can duly be inferred,
therefore, that only those stepchildren whom the de cuius would have wanted to inherit from
them anyway would be entitled to receive intestacy protection under a Californian-inspired
fixed rights model. Likewise, by requiring that a stepchild must have been supported, or was
supporting the de cuius themself prior to death,33 it can similarly be concluded that if Scottish
lawmakers were to implement a Chinese-inspired fixed rights system, only those stepchildren
with whom the de cuius would have had a close and meaningful relationship would be able to
inherit from their intestate estate.’3* Thus, when considering the ability of both fixed rights
systems to fulfil the wishes of those intestates who would have intended to provide for their
stepchildren upon death,'% it seems more than appropriate to designate such fixed rights
systems as being two constructive ways in which Scots law could resolve the stepchild
intestacy conundrum indefinitely.

However, notwithstanding the capacity of either proposed system to give effect to the presumed
intent of many Scottish stepparents (and even though fixed stepchildren intestacy rights would
also have the added ‘merit of certainty’!%¢ due to their predetermined nature) one gigantic
drawback is attached to both options for reform, in that neither addresses the SLC’s triple
parentage concerns. Because stepchildren would be given an equal intestacy claim to that of
the deceased’s own biological children under a Chinese or Californian-inspired fixed rights
system, it regrettably appears that both reform options, are simply not suitable for deployment
in Scots law.

4.3 A Discretionary Rights System
After reaching the conclusion that a fixed rights system would unfairly advantage stepchildren
with an additional ‘full strength’ intestacy claim, other alternatives for reform must be pursued.
The first of these alternatives involves the possibility of bestowing upon stepchildren
discretionary intestacy entitlements.

4.3(a) Scots Law’s Hostility Towards Discretion

132 California Probate Code, s 6450(b).

133 Law of Succession of the People’s Republic of China, art 10.

134 The payment of asymmetric maintenance provisions is indicative of there being a close and meaningful
relationship between the de cuius and stepchild.

135 But did not do so as they: (1) never made a valid will; or (2) were prohibited from adopting their stepchild due
to the presence of one of the three legal barriers mentioned in Chapter 3.

136 D Cusine, ‘Legal Rights: A Little Discretion Required?” 2014 Scots Law Times 13.
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Owing to their innate ability to provide vital ‘clarity and predictability’3” in the aftermath of
someone’s death, Scots law has long preferred the operation of fixed intestacy rights over
discretionary ones. In the view of many Scottish legal academics, discretionary intestacy rights
must be treated with an immense degree of caution. Their ability to create uncertainty through
the necessity of a court action,38 which in turn can lead to ‘unconscionable’13 delays in the
executry process, is understandably not a desirable trait. Nevertheless, despite Scots law’s
traditional ‘hostility towards the use of discretion,’140 this jurisdiction’s intestacy regime has
been unable to remain totally free from the workings of judicial discretion.

At present, surviving cohabitants are given a discretionary claim upon intestacy by virtue of
the Family Law (Scotland) Act 2006.14! Whilst the enactment of the 2006 Act was a significant
leap forwards in the recognition of non-traditional family settings under Scots succession law,
two main restrictions have been placed upon cohabitants’ rights to preserve the ‘distinctive
legal status’'4? of marriage in our society. Firstly, cohabitants’ rights are limited by their
subordination to spousal intestacy rights — a cohabitant’s discretionary claim for intestacy
provision can only be considered after the prior and legal rights of any surviving spouse have
been satisfied first.143 Secondly, cohabitants’ rights are further constrained by the restriction
found in section 29(4) of the 2006 Act, which stipulates that a court order:

[s]hall not have the effect of awarding to the survivor an amount which
would exceed the amount to which the survivor would have been entitled
had the survivor been the spouse or civil partner of the deceased.44

4.3(b) A Domestic Solution to the Conundrum?
With non-blood relationships receiving intestacy recognition under the 2006 Act, Scots law
could attempt to resolve the stepchild conundrum by directly duplicating the exact same
discretionary regime for stepchildren as well. Indeed, if Scottish lawmakers were to pursue a
similar approach to cohabitants’ rights, but instead implemented the above restrictions with
the aim of safeguarding the position of biological children upon intestacy, then such an
approach (through the guarantee that natural children would automatically retain a more
favourable position within the deceased’s intestate estate) would partially abate the SLC’s
triple parentage concerns. Nevertheless, although a cohabitants-inspired system would allow
for the intestacy claims of biological children to be fulfilled in advance of any intestacy claims
made by the deceased’s stepchildren, a cohabitants-inspired system would not be able to fully
neutralise the SLC’s triple parentage concerns. This is because the 2006 Act only prevents a
cohabitant’s discretionary claim from exceeding the value of a spouse’s claim; complete

137 H Hiram, ‘Reforming Succession Law: Legal Rights’ (2008) 12(1) Edinburgh Law Review 86.
138 N MacCormick, ‘Discretion and Rights’ (1989) 8 Law and Philosophy 23-36.

139 ]ott v The Blue Cross and others [2017] UKSC [28] (Lord Hughes).

140 Sweeney (n 114) 239.

141 Family Law (Scotland) Act 2006, s 29. Hereinafter, the <2006 Act.’

142 Scottish Executive, Family Law (Scotland) Bill, Policy Memorandum (2005) 14.

143 Family Law (Scotland) Act 2006, s 29(10).

144 ibid s 29(4).
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equalisation is not prohibited.4®> Hence, due to the fact that stepchildren could still receive an
identical intestacy claim to that of their fellow stepsiblings under a cohabitants-inspired system
for reform, it would again seem accurate to state that a discretionary rights system, just like a
fixed rights system, is not a viable option for resolving the stepchild conundrum.

If Holyrood were to subject an additional limitation upon a cohabitants-inspired system which
empowered the judiciary to make an award that could not exceed, say for instance, 70 per cent
of the amount that a biological child would have been entitled to claim from the same intestate
estate, then this suggested alteration would arguably make a cohabitants-inspired system far
more appropriate for utilisation within Scots law. However, even if Scottish lawmakers were
to adopt the above alteration, owing to the unfortunate legal reality that such an alteration
would obligate the courts to engage in a detailed assessment of the relevant intestate estate’s
assets —which in turn would inevitably increase delays within the executry process —one would
not be wrong to also doubt whether this suggested approach could become classified as being
a suitable option for reform. Indeed, upon realising that in its 2009 Report, the SLC asserted
that there was an ‘overwhelming consensus’146 amongst consultees that a similar court-based
discretionary regime for spousal intestacy provision must be avoided by Scots law, it well and
truly appears, therefore, that a discretionary rights system for stepchildren is not an acceptable
reform option.

4.4. The Section 2 Route

Another alternative for reform would be to afford stepchildren with a fixed intestacy claim
against their stepparent’s free estate under section 2 of the 1964 Act. It was previously
highlighted in Part Two of this article that Scotland has a system of unlimited heirship upon
intestacy, which has the potential to benefit ‘laughing heirs” whenever the de cuius has perished
without being survived by any immediate family members. However, given the exponential
rise in the number of reconstituted families since section 2 was originally constructed fifty-nine
years ago, a stepchild of the de cuius is far more likely to have shared a closer and more
meaningful relationship with them than that of any distant or unknown relative who may inherit
as a laughing heir.

4.4(a) Stopping the Laughter
To eradicate the possibility of laughing heirs inheriting instead of the deceased’s own
stepchildren, Scots law could take inspiration from the intestacy provisions located within the
US Uniform Probate Code (UPC).1#7 In 2008, the UPC was updated to include stepchildren as
heirs of last resort upon intestacy.1® Whilst these amendments were implemented to ‘avoid’149
the state from succeeding to the decedent’s property, there is no reason why Scots law could
not adopt a similar approach for stepchildren, but with the ultimate aim of preventing a
laughing heir from succeeding to the deceased’s estate as opposed to the Crown.' This

145 jbid.

146 Scottish Law Commission, Report on Succession (Scot Law Com No 215, 2009) para 3.5.
147 Hereinafter, the ‘UPC.’

148 Uniform Probate Code, s 2-102(1)(B).

149 Scottish Government, Consultation on the Law of Succession (2019) para 2.73.
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objective could be achieved by inserting an intestacy right for stepchildren between subsection
2(1)(h) and subsection 2(1)(i) of the 1964 Act. In turn, not only would the creation of a section
2 right give stepchildren long awaited intestacy recognition within modern Scots law, such a
reform would also extinguish the severe ‘feelings of injustice’®! that can be experienced by
stepchildren, in practice, whenever their stepparent’s estate has been claimed from by a
laughing heir.

4.4(b) Realistic Reform

Unlike the preceding options for reform, a section 2 intestacy right would be able to satisfy the
SLC’s triple parentage concerns. Satisfaction would occur as biological children would retain
their position of hierarchical superiority within the order of succession to the deceased’s free
estate.’>2 However, by being ranked below the section 2 intestacy right of natural children,
Sweeney asserts that it is extremely unlikely that this proposed reform option ‘would prove an
effective means’15® for resolving the stepchild conundrum to any great extent. Sweeney’s
pessimistic outlook towards a section 2 intestacy right stems from the fact that once an executor
has found a class of relatives in which there is a potential heir to the deceased’s free estate, ‘he
stops there and goes no further.’1>*

In other words, if the de cuius has been survived by any biological children,% stepchildren
would not be entitled to inherit anything from their deceased stepparent’s intestate estate as a
result. Nevertheless, notwithstanding the aura of futility radiating from this reform proposal,
when considering the SLC’s demands that stepchildren must not be unfairly advantaged over
their stepsiblings upon intestacy,® it, therefore, seems accurate to declare that although not an
ideal option for resolving the stepchild conundrum, a section 2 intestacy right appears to be the
only reform proposal that would realistically be accepted by the Scottish legal community at
this moment in time.

5. CONCLUSION & RECOMMENDATIONS
Owing to a significant rise in the number of reconstituted families in Scottish society since
1964, the objective of this article has been to demonstrate that the inability of stepchildren to
inherit from the intestate estate of their deceased stepparent is no longer appropriate and should
now be reformed. Under current Scots law, stepchildren can experience severe unfairness
whenever their stepparent has died intestate and has treated them in an identical fashion to that
of their own biological children. Due to Scotland’s system of unlimited heirs, this unfairness
experienced by stepchildren can become particularly acute, if their deceased stepparent’s estate
has been succeeded to by a ‘laughing heir.” Although the SLC has consistently opposed reform
on the basis that stepparents can avoid such unfairness by either making a will or by adopting

150 Syccession (Scotland) Act 1964, s 7.

151 K Anderson, ‘Intestacy in Scotland: The Laughing Heir’ (2011) 2 Aberdeen Student Law Review 60.

152 Syccession (Scotland) Act 1964, s 2(1)(a).

153 Sweeney (n 114) 233.

154 A Gibb and A Gordon, Law Basics: Succession (4t edn, W Green 2018) 22.

155 Or any other relatives for that matter falling between s 2(1)(b) — (h) of the 1964 Act.

156 For the avoidance of doubt, no unfairness would arise under this reform proposal as the existence of any
biological children would debar the free estate claims of their stepsiblings from becoming actionable.
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their stepchildren prior to death, these justifications for opposing reform fail to acknowledge
not only testation’s inherent frailties, but also the multitude of legal barriers that can arise
whenever a stepparent pursues the Commission’s adoption route before the courts.

Moreover, despite the SLC also rejecting reform on the basis that stepchildren would be
unfairly advantaged over biological children with an additional intestacy claim, it is maintained
that the SLC’s triple parentage concerns can be accommodated in practice, without there being
the need to disregard the notion of reform altogether. However, notwithstanding the need for
reform, it appears as though a section 2 intestacy right for those stepchildren whose step
relationship with the de cuius has been established through marriage can be categorised as
being the only viable option for reform when considering the SLC’s triple parentage concerns,
plus Scots law’s general propensity towards securing certainty and predictability within the
domain of intestate succession. Whilst this reform proposal is far from being ideal, in the sense
that it would only slightly improve the contemporary intestacy position of Scottish
stepchildren, it is submitted that even the most minuscule of alterations to the status quo is
arguably better than no alteration at all.
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‘MISGUIDED FAITH’: THE CASE FOR SCRAPPING THE
UNREASONED NATURE OF ENGLISH JURY VERDICTS

Syed M Humaid Adil *

ABSTRACT

The jury within England and Wales has been described as ‘the lamp that shows that freedom
lives’.t This article critically discusses the principles which underpin this institution, namely
that of jury secrecy and its consequence of un-reasoned jury verdicts. This article goes on to
consider perverse jury verdicts before analysing the arguments raised in support of this system
by the House of Lords in R v Mirza. Utilizing cross-disciplinary studies on juries from a number
of jurisdictions, including the US and the UK, this article finds that the current justifications
for jury secrecy are based upon unsound assumptions. This article then surveys the available
alternatives and presents the case to amend the current legal framework with reasoned jury
verdicts, modelled on the Spanish example, with such a reform better aligning English jury
verdicts with Article 6 of the European Convention on Human Rights, on the right to a fair
trial.

Keywords: Juries, law reform, English criminal law, comparative criminal law

1. INTRODUCTION

The jury, as an institution within the criminal justice system of England and Wales, has been
described as ‘the foundation of our free constitution,’? ‘a safeguard against oppression and
dictatorship,’® and ‘the lamp that shows that freedom lives.’# Such high praise, espoused by
eminent jurists and members of the judiciary alike, reflects one side of the debate on the nature
of jury trials. The reverse of this coin, however, is the fact that despite ‘all the care that is taken
in presenting a case before the jury, there is no guarantee that its verdict has been properly
based on the evidence...”® In extreme cases, racially prejudicial considerations have been
alleged to have formed part of a jury’s reasoning in reaching their verdict, as exemplified by

* LLB in Scots and English Law with European Legal Studies (Cand), University of Aberdeen.

! Lady Justice Hallett, “Trial by Jury - Past and Present’ (Blackstone lecture, Oxford, 20 May 2017
<https://www.judiciary.uk/wp-content/uploads/2017/05/hallett-1j-blackstone-lecture-20170522-1.pdf> accessed
17 October 2022.

2 ibid.

3 ibid.

4 ibid.

5 M McConville and G Wilson, The Handbook of The Criminal Justice Process (OUP 2002) 397.
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the case of R v Mirza.6 This raises the question of whether we are, in the words of then-Lady
Justice Hallett, ‘blinded by a romantic ideal’.’

This paper argues that the current safeguards in place to account for the unreasoned and
secretive nature of jury verdicts within England and Wales fail to adequately safeguard
defendants from perverse verdicts.2 The paper begins by setting out the current issues with
unreasoned jury verdicts, the connected doctrine of jury secrecy and the limited but ultimately
insufficient protections afforded to defendants by the Criminal Justice and Courts Act 2015.
Building on Professor Ferguson’s survey of options for reforming juries, this paper presents
the case to amend the current legal framework with reasoned jury verdicts, modelled from the
Spanish example, with such a reform better aligning English jury verdicts with Article 6 of the
European Convention on Human Rights, on the right to a fair trial.? In doing so, this paper
seeks to focus on one particular method of reform, specifically reasoned jury verdicts,
providing a workable framework for reform through a comparative legal approach. This
distinguishes the conclusions reached in this paper from current academic discourse on this
topic, which largely reviews a number of different reform options in the abstract. With few
comparative studies identifying proven and workable reform options from other jurisdictions,
this paper seeks to provide an answer to questions surrounding the ‘precise parameters and
content’ of embedding explained jury verdicts in England and Wales.1°

2. CURRENT FRAMEWORK OF UNREASONED JURY VERDICTS
2.1 The Common Law Basis of Jury Confidentiality

The unreasoned nature of English jury verdicts stems from the “veil of secrecy’!! that surrounds
the jury room and has been a well-established tenet of the modern English criminal justice
system.12 Bankes LJ stated in Ellis v Deheer!3 that, ‘what passes in the jury room during the
discussion by the jury of what their verdict should be ought to be treated as private and
confidential.’14

This confidentiality of jury proceedings rests upon two legal principles: the prohibition on
inquiry into the jury room, also referred to as Mansfield’s rule, and the prohibition on speaking

6[2004] UKHL 2.

7 Lady Justice Hallett (n 1).

8 See R v Larkin [1943] KB 174 and the Criminal Justice and Courts Act 2015, s 74(1) (hereinafter the <2015
Act’).

9 This paper utilises the phrase ‘English jury verdicts’ to refer to jury verdicts within criminal cases in both
England and Wales.

10 M Coen and J Doak, ‘Embedding Explained Jury Verdicts in the English Criminal Trial’ (2017) University
College Dublin Working Papers in Law, Criminology & Socio-Legal Studies Research Paper No 01/2017, 39
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2943959> accessed Sunday 21 May 2023.

11 R v Miah and Akbar [1997] 2 Cr App R 12.

12p R Ferguson, ‘The Criminal Jury in England and Scotland: The Confidentiality Principle and the Investigation
of Impropriety’ (2006) 10 The International Journal of Evidence and Proof 180, 181 and J Holroyd, ‘Judging the
Jury’ (2005) 155 NLJ 7168.

1311922] 2 KB 113.

4 ibid 118.

23



out from the jury room. With regard to the former prohibition, its impact is such that the courts
cannot, as one commentator put it, ‘see what occurs in the jury room.’t> The rule arose out of
the judgments of Lord Mansfield in two cases, where in one counsel sought to rely upon a
juror’s affidavit and in the other, the verdict was allegedly reached by a game of chance.¢ Lord
Mansfield refused to receive juror testimony in both cases on the basis that the court could not
receive an affidavit by a juror about the deliberations which occurred in the jury room; Lord
Mansfield simply stated, ‘You know, it can’t be read.’'” As for the latter principle, the
prohibition on speaking out from the jury room, jurors are barred from disclosing jury
deliberations under pain of attracting criminal penalties for doing so.1® This prohibition goes
so far as to still be active where disclosure is for the purposes of establishing juror misconduct,®
unless there were some ‘possible extrinsic influences on a jury in retirement’? or if the
circumstances fall under one of the limited exceptions provided in the 2015 Act.?!

The tension between the defendant’s right to a fair trial, jury misconduct, and disclosure of
jury deliberations came to the forefront in the cases of R v Qureshi??2 and R v Mirza.® InR v
Qureshi, a juror had voiced concerns over the jury’s conduct in reaching their verdict, alleging
that some jurors had permitted their racial prejudices against the defendant to impact their
verdict, determining the guilt of the defendant at the outset of the trial. These allegations were
then later set out in a letter to the Crown Court. On this basis, the defendants sought leave to
appeal against the convictions. The court in R v Qureshi had to consider whether the coming
into force of the Human Rights Act 1998 made any impact to the position of the law and the
line of case law referred to previously. The court, however, distinguished the jurisprudence of
the European Court of Human Rights, and thereby the impact of the Human Rights Act 1998
on this subject, on the basis that those cases concerned the ‘court’s response to problems during
a trial.”?* The court held that since the allegations of racial prejudice on the part of the jurors
were raised after the conclusion of the trial, no inquiries into what happened could be
authorised by the court. The judgment in R v Miah? still represents English law in ‘that the
court cannot look at the affidavits of jurymen for any purpose, whether it be for the purpose of
granting a new trial or for the purpose of establishing the misconduct of a juryman.’2®

The issue with this judgment is that, as stated in a note on this case:

15N Goldrosen, ‘R v Mirza, the Criminal Justice and Courts Act, and the Problem of Racial Bias’ (2021) 6(1)
Cambridge Law Review 236, 240.

16 R v Almon [1770] 98 ER 411 (KB) and Vaise v Delaval [1785] 99 ER 944 (KB).

17 R v Almon [1770] 98 ER 411 (KB).

18 Juries Act 1974, s 20D as amended by the Criminal Justice and Courts Act 2015, s 74 and Contempt of Court
Act 1981, s 8.

19 Miah and Akbar (n 11).

20 jbid. See also R v Young [1995] QB 324.

21 Criminal Justice and Courts Act 2015, ss 69-74.

22 [2001] EWCA Crim 1807 (hereinafter R v Qureshi).

23 [2004] UKHL 2 (hereinafter R v Mirza).

24 Qureshi (n 22) [26] (emphasis in original).

25 Miah and Akbar (n 11).

26 Qureshi (n 22), citing R v Andrew Brown (1907) 7 NSWSR 290, 299 (Darley CJ).
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...If the allegations in the present case were true and if the court
had been able to inquire into them, it seems likely that the
conviction would have been held to be unsafe. As it is, we shall
never know. Not a happy situation...?’

The idea that “We shall never know’ is a concept, which in the words of Lord Steyn’s partially
dissenting judgment in R v Mirza, fits uneasily with our modern ideas and requirements for
fairness and due process in the criminal justice system.28

Turning to the case of R v Mirza, there were allegations of a racial element in the jury reaching
its verdict despite admonition by the court and counsel that they were not to consider the
defendant’s use of a translator as relevant to his guilt. The question for the House of Lords was
whether evidence regarding a lack of impartiality in jury deliberations was always inadmissible
and whether the prohibition of admitting such evidence, which would prima facie provide
evidence of partiality, would be a breach of the Human Rights Act 1998. The court held that
after the verdict was delivered, matters intrinsic to the jury deliberations were inadmissible,
approving the judgment in R v Qureshi. Regarding the latter question of the compatibility of
the statutory framework with the Human Rights Act 1998, it was held that allegations of
partiality could be investigated by the court prior to the deliverance of the verdict. However,
following the delivery of the verdict, jury secrecy applied, and investigations were prohibited.
The only exception being where a judge failed to deal with concerns raised sufficiently to
safeguard the impartiality of the jury.2® The majority judgments put forward a number of
reasons for upholding the confidentiality of jury deliberations, which shall next be considered.
These are as follows: candour, baseless allegations, finality of the verdict, perverse acquittals,
evidential difficulties, and existing safeguards. The justifications that have been advanced in
the reasons are, however, not without flaws.

Firstly, it was advanced that confidentiality promoted ‘candour and the kind of full and frank
debate that is essential to this type of collegial decision-making.’3® Lord Slynn stated that it
would not be possible that ‘candour would not be affected’3! by a ‘review of what happens
between jurors.’®? However, research conducted on juries does not support Lord Slynn’s
assertion. A study conducted in the US city of Milwaukee found that videoing juries did not
seem to have any effect on their deliberations.3® Less encouraging, however, was the fact that
the study actually found that ‘jurors in one of the recorded trials “[w]ith full knowledge of the
camera’s presence...openly expressed a desire to ignore the evidence and acquit the
defendant.”’3* Conducting similar research in England runs into statutory difficulties due to

27 Sir John Smith, ‘Qureshi’ [2002] Crim LR 62, 63.

28 Mirza (n 22) [12].

29 Sander v United Kingdom (2001) 31 EHRR 44.

30 Mirza (n 23) [13], citing R v Pan [2001] 2 SCR 344, 373-375 (Arbour J) (Canadian Supreme Court).

31 jbid [52].

32 jbid [13], citing R v Pan [2001] 2 SCR 344, 373-375 (Canadian Supreme Court) (Arbour J).

33 Ferguson (n 12), citing W R Bagley, ‘Jury Room Secrecy: Has the Time Come to Unlock the Door?” (1998) 32
Suffolk University Law Review 481 at 486, 494. Although it should be noted that there are contextual issues in
reading across the findings of this study to English juries, and that ideally domestic research ought to be conducted
definitively to determine the impact, if any, that videoing a jury has on its deliberations.
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the bar on disclosing jury deliberations under s 20D, Juries Act 1974 for jurors as well as the
bar on obtaining, disclosing or soliciting any statements, opinions, arguments or votes by jurors
in the course of their deliberations under s 8, Contempt of Court Act 1981, for those outwith
the jury room. Nevertheless, it certainly does weaken the absoluteness of any assertion that a
review of jury deliberations would necessarily and unequivocally impact candour and full and
frank debate, when research suggests that the far more invasive practice of recording jury
deliberations did not seem to have any effect on their deliberations. It must be noted that there
may be contextual issues in reading across the findings of the Milwaukee study to England,
and further research would be necessary to determine the exact extent of the impact on
deliberations by videoing juries in England.

Secondly, confidentiality is required as there exists a real and serious risk that baseless
allegations will be made which will reduce confidence in the jury system.3> There are two
connected justifications here, that there is a risk of false allegations, and that this will then
negatively impact public confidence in juries. With regard to the first point, it has been
emphasised that the fact that there may be many false allegations of juror misconduct cannot
in and of itself justify ignoring all allegations of this sort; ‘as Young [the ouija board case] so
painfully reminds us, some of them regrettably are true.’3¢ With regard to the second point,
that of public confidence,3” while public confidence in the criminal justice system is high38 it
IS not so set in stone that the public would tolerate perverse jury verdicts, a point that was raised
by Lord Steyn in his dissent.3?

Thirdly, confidentiality is needed for the finality of jury verdicts. This is a point which was
argued by Atkin LJ in Ellis v Deheer as being the reason behind the bar on admitting evidence
as to jury deliberations so as to secure the finality of the verdict arrived at by the jury.%
However, the aim to protect the finality of jury verdicts fails to sit well with the simple fact
that to do so, in the face of a miscarriage of justice caused by a perverse verdict, damages the
very moral foundations of the criminal justice system. Counsel in R v Mirza had submitted
‘that the residual possibility (of a miscarriage of justice) is the necessary price for the
preservation and protection of the jury system,” a submission accepted by the majority.*! Lord
Steyn summarised this line of argument as that, ‘one must accept some dubious verdicts, even
in cases of the utmost gravity, as the cost to be paid for protecting the jury system’4? but
concluded that, ‘I cannot assent to the austere conclusion reached by the majority.”#3 Indeed,
blindly trusting the jury system, come what may, seems a dubious position to adopt when some

3 ibid.

35 Mirza (n 23) [53].

36 ibid [23], citing J R Spencer, ‘Did the Jury Misbehave? Don’t Ask, because We Do Not Want to Know’
(2002) 61(2) Cambridge Law Journal 291-293.

37 ibid [61].

3 K Janson, Analytical Summary: Public confidence in the Criminal Justice System — findings from the Crime
Survey for England and Wales (2013/14) (Ministry of Justice, 2015) 1.

39 Mirza (n 23) [7], ‘“What public opinion would not tolerate are jury verdicts arrived at by perverse processes.’
40 Ellis (n 13) 121.

4 Mirza (n 23) [3].

42 jbid.

43 jbid.
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of the greatest disasters of our criminal justice system — the miscarriage of justice in the cases
of the Guildford Four, the Maguire Seven and the Birmingham Six — occurred, in part, as a
result of jury verdicts.** These cases, and the resultant miscarriages of justice, led to the
appointment of a Royal Commission*® which stated that the Court of Appeal ‘must be readier
to examine possible miscarriages of justice.’#®

Fourthly, it was argued that the jury confidentiality ‘rule operates, and is designed to operate,
in exactly the same way if the verdict is one of not guilty.”*” However, this is a justification
which stands in contradiction with the rule of law, a point that was stressed by Lord Justice
Auld in his Review of the Criminal Courts of England and Wales. He stated that he regarded:

... the ability of jurors to acquit, and it also follows, convict, in
defiance of the law and in disregard of their oaths, as more than
illogicality. It is a blatant affront to the legal process... | think it
unreal to regard the random selection, not election, of 12 jurors
from one small area as an exercise in democracy, ‘a little
parliament’, to set against the national will... They are not there to
substitute their view of the propriety of the law for that of
Parliament or its enforcement for that of its appointed Executive,
still less on what may be irrational, secret and unchallengeable
grounds. . .48

Fifthly, it was advanced by Lord Hope that there were evidential difficulties in investigating
allegations, which would additionally render every verdict to ‘be at the mercy of the malicious
and the unscrupulous.”® This argument ties into the concerns surrounding baseless allegations.
Lord Steyn was, however, unpersuaded, stating that, ‘[flor my part such difficulties—a
perennial problem for appellate courts dealing with irregularities at trial—cannot justify
overlooking a real risk of a miscarriage where the context justifies such a view.” Lord Steyn
also advanced a possible, proven, methodology to deal with such allegations, noting that the
approach adopted by Lord Taylor in R v Young provides a proven template of investigating
allegations of juror misconduct.*°

Sixthly, in response to Lord Steyn’s criticisms, Lord Rodger, in light of the two competing
objectives of the legal system at the heart of the debate surrounding jury verdicts, set out two
features of the jury trial as it exists which provide the required fairness: maintaining the
confidentiality of the jury’s deliberations and ensuring a fair trial. These two features provide
the required fairness: that is, ‘the judge’s directions to the jurors on the law they are to apply
and the foreman's declaration of the verdict in the presence and hearing of all the jurors.’5?

44 ibid [4], citing Lord Devlin, ‘The Conscience of the Jury’ (1991) 107 LQR 398.

45 The Royal Commission on Criminal Justice, Report (Cm 2263, 1993), ch 10, 170.

46 Mirza (n 23) [3].

47 ibid [115].

48 Ministry of Justice, Review of the Criminal Courts of England and Wales (2001), para 105.
49 Mirza (n 23) [118].

%0 jbid [23].

51 Mirza (n 23) [163].
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These two features are, however, insufficient. Firstly, a judge’s directions to jurors in situations
where there are allegations of prejudice were determined by the European Court of Human
Rights in Sander®? to be insufficient in isolation to address such allegations. In this case, one
of the jurors had indirectly admitted to making racist comments, to which the trial judge
responded by seeking ‘vague assurances that the jurors could set aside their prejudices and try
the case solely on the evidence.’®® It was held that the ‘judge should have reacted in a more
robust manner than merely seeking’ such ‘vague assurances.’®* Failure to do so resulted in
insufficient ‘guarantees to exclude any objectively justified or legitimate doubts as to the
impartiality of the court’ and it therefore followed that the court was not impartial from an
objective point of view, breaching the defendant’s right to a fair trial.>> Secondly, a foreman’s
declaration of the verdict, if not objected to by a juror, is considered as assent ‘to the verdict as
accurately reflecting the proper conclusion of the jurors’ deliberations.”*® However, there exist
serious concerns as to the likelihood of jurors understanding what they should do should they
become aware of juror misconduct. ‘[W ]hen asked about whether they would know what to do
if something improper occurred during jury deliberations, almost half of the jurors (48%) said
they either would not know what to do or were uncertain.’>” The numbers are also likely to be
the ‘minimum numbers of jurors’ reporting such behaviours as current empirical studies are
limited in their methodology, reliant as they are on self-reporting.58

Under these circumstances, the law ought not to operate on the assumption that the deliverance
of a verdict accurately reflects the propriety of the jury’s deliberations and yet, the assumptions
are central to the very idea of a jury trial being a fair trial.>® While the court in R v Mirza lacked
the empirical research that has been conducted in the previous decade to inform their judgment,
it still held that ‘there is a sound basis for inferring that, in cases where the jurors remain silent,
it is because the verdict is acceptable to them.’0 It is clear now, that there is no such ‘sound
basis’ to ground the assumptions on.

2.2 Insufficient Statutory Reform of Jury Confidentiality

The issues in the common law framework of jury confidentiality and unreasoned jury verdicts
resulted in the Law Commission recommending the creation of a limited exemption to permit
jurors to discuss their deliberations so as to report juror misconduct or a miscarriage of justice.
The Criminal Justice and Courts Act 201561 “partially’62 met the recommendations by enacting

52 Sander v United Kingdom (2001) 31 EHRR 44 (hereinafter Sander).

53 ibid [34].

54 ibid.

%5 ibid.

5% Mirza (n 23) [163].

57 Law Commission, Contempt of Court (1): Juror Misconduct and Internet Publications (Law Com No 340,
2013), citing C Thomas, Are Juries Fair? (Ministry of Justice Research Series 1/10, 2010) 39 (hereinafter Are
Juries Fair?).

%8 jbid 70, citing Are Juries Fair? 43.

%9 Mirza (n 23) [164].

80 jbid.

61 Hereinafter the 2015 Act.

62 Goldrosen (n 15) 251: see more generally for criticisms of the 2015 Act.
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limited possibilities of jurors self-reporting, as well as bringing the law more in line with
Strasbourg jurisprudence.®® However, the 2015 Act is not without its failings. Crucially, the
2015 Act fails to explicitly mention bias in any form as a possible ground of appeal. Rather,
the 2015 Act adopts broadly worded provisions such as ‘an offence or contempt of court has
been... committed by... a juror’®* or ‘the conduct of a juror... may provide grounds for an
appeal against conviction or sentence.’®® ‘Racial bias might or might not fall within these
provisions. 8¢ This issue is compounded by the fact that nearly half of jurors do not know what
to do if something improper occurred during jury deliberations.6” Therefore, the reporting
exemption that has been carved out here for jurors, where there is an ‘offence,” ‘contempt of
court,” or ‘conduct’ that ‘may provide grounds for appeal’ by another juror, might be going
unused due to jurors’ uncertainty over what to do if something improper does occur during
deliberations. This was a concern which was raised by Members of Parliament during debates
in the House of Commons over the then-Bill, wherein it was noted that ‘[t]here are problems
with juries not understanding their role sufficiently.®®

With such deficiencies, within both the common law and statutory frameworks surrounding
jury confidentiality and secrecy, it is clear some kind of change is required. One such reform
will now be reasoned or explained jury verdicts.

3. THE CASE FOR SPECIAL/REASONED JURY VERDICTS

It has to be said, before any discussion as to the case for reasoned jury verdicts, that the Court
of Appeal has a limited power to quash a conviction contrary to the evidence.®® However, it
was advanced by Lord Justice Auld in his Review that such a power is limited in the absence
of reasoned decisions as the unfairness may have stemmed from an issue in, or
misunderstanding of, a judge’s summing-up.”

If the absence of reasoned decisions endangers the fairness of the appeals process, then
reasoned jury verdicts must be considered as an option for reform. However, the case for
reasoned jury verdicts was not made in R v Mirza; indeed, counsel did not submit that juries
should be required to give reasons for their verdicts. On the contrary, the appeals were argued
on the footing that, in principle, the jury trial was fair, even though the jury did not give reasons
for their verdict.”* For the reasons explained above, the justifications for unreasoned jury
verdicts do not stand up to scrutiny, and the fact that arguments concerning reasoned jury

63 See Judge v United Kingdom 2011 SCCR 241. The ECtHR determined here that the appeal rights available
under Scots law were sufficient to remedy any improper verdict by the jury under the Criminal Procedure
(Scotland) Act 1995, s 106(3)(b).

64 Juries Act 1974, s 20E(2)(b) as amended by the Criminal Justice and Courts Act 2015, s 74(1).

85 Juries Act 1974, s 20F(1)(b)(ii) as amended by the Criminal Justice and Courts Act 2015, s 74(1).

66 Ellis (n 14) 256.

67 C Thomas, ‘Are Juries Fair?” (Ministry of Justice Research Series 1/10, 2010) 39.

88 jbid, citing HC Deb 24 February 2014, Vol 576, Col 64.

89 Condron v United Kingdom (2000) 31 EHRR 1, [46] (jury verdicts in England ‘are not accompanied by
reasons which are amenable to review on appeal’).

70 Ministry of Justice (n 48) [92].

1 Mirza (n 23) [155].
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verdicts were not advanced has left this possible ambit of jury verdict reform unconsidered by
the courts in any depth. Even so, any such reform of the jury verdict system cannot come from
the courts, which have upheld jury confidentiality despite its unsafe foundations. Lord Rodger
recognised as much when he held that, ‘Any such far-reaching reform of the law on this topic
must, however, be a matter for Parliament rather than for this House in its judicial capacity.
Only Parliament is in a position to weigh the competing policy arguments and, if so advised,
to produce a new and suitably sophisticated solution...’”? Parliament must, therefore, step in
and provide the reform required of the jury verdict system.

There are a number of proposals for what such a statutory reform could look like. Professor
Pamela Ferguson surveys various options, including abolishing juries,”® placing greater
emphasis on propriety,’* majority verdicts,” assessors,’® special verdicts and reasoned
verdicts,”” and recording deliberations.”® The different options are not mutually exclusive,
barring the first, and one can imagine that a combination of such reforms may be the most
ideal way forward; the focus of this paper is, however, on assessing the case for reasoned
verdicts, as a wider review is outwith the scope of this article.

3.1 Spanish Reasoned Verdicts

While there are a number of jurisdictions that operate reasoned verdicts, such as the
Netherlands,”® Spain is arguably the most appropriate comparator among those civil law
jurisdictions as ‘Spanish criminal law is more adversarial in nature’ than other continental
systems of criminal law.&

The Spanish framework for reasoned jury verdicts starts first with the Spanish Constitution’s
requirement that justifications be provided for all judgments.8! This is supplemented by the
Organic Law on the Jury Court of 1995 which provides further guidelines and procedural rules
relevant to the Spanish jury.82 The LOTJ requires Spanish juries to ‘articulate a “succinct
explanation of the reasons why they have declared, or refused to declare, certain facts as having
been proved.””® Alongside this ‘succinct explanation” and declaration of the verdict, the
Spanish jury must list the questions it has found to have been proven, or not proven, recording
whether the votes on the determinations were unanimous or by a majority, as well as then listing

2 jbid [173].

73 Ferguson (n 12) 201.

4 ibid 202.

75 ibid 203.

76 ibid 205.

7 ibid 206.

8 ibid 207.

9 See M Csere, ‘Reasoned Criminal Verdicts in the Netherlands and Spain: Implications for Juries in the United
States’ (2013) 12 Connecticut Public Interest Law Journal 416, citing P van Koppen, ‘Miscarriages of Justice in
Inquisitorial and Accusatorial Legal Systems’ (2007) 7 Journal of the Institute of Justice and International
Studies 50, 51.

80 jbid 420.

81 C. E., B.O.E. n 125, Dec. 29, 1978 (Spain), art. 120(3).

82 1ey Orgénica del Tribunal del Jurado. [L.O.T.J] B.O.E. n 122, May 22, 1995 (Spain) (hereinafter LOTJ).

83 Csere (n 79) 422.
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the evidence upon which they have relied in reaching their verdict.8* This basic framework is
further buttressed with provisions designed to safeguard against insufficiently reasoned jury
verdicts. The provisions permit the jury to summon the secretary of the court, a legal
professional, for assistance in expressing their explanation and allow the judge to review the
verdict and explanation prior to the final judgment so that they may return the verdict and
explanation should certain standards not be met, ensuring the sufficiency of explanations.®®
“This “gate-keeping” role of the judge is the ‘primary protection against letting juries deliberate
on cases based on shoddy evidence.’8® The Spanish Supreme Court has further developed three
distinct tests, through its case law, to determine the sufficiency of a jury’s explanation: the
‘maximalist’ or strict interpretation, the ‘minimalist’ or flexible interpretation, and the
intermediate approach.8” The first of the tests, the maximalist approach, requires an in-depth
description of the jury’s deliberations, concluding with a declaration detailing the facts that
have been found to have been proven, and those found to have not been proven.® The second,
the minimalist approach, is satisfied with ‘general references to the evidence with less detail.”®
The final approach, the intermediate approach, is the approach favoured by the Spanish
Supreme Court and calls for an itemised list of all the points relevant to the evidence, foregoing
requirements of accurate judicial reasoning.®°

Adopting an approach wherein there is a requirement for juries to provide written justification
for their verdicts in criminal cases, which also interferes the least ‘with the traditional jury
procedure, would be a proportional and reasonable act where the potential benefits to the public
interest would outweigh the possible costs.’! This is not to say that the introduction of reasoned
verdicts would be without drawbacks. Indeed, academics have postulated that there are a
number of issues which will need to be addressed should a common law jurisdiction with
unreasoned jury verdicts transition to reasoned verdicts. These include the possibility of juror
intimidation ~ weakening  jury  independence, and of a court secretary
intentionally/unintentionally ‘injecting’ opinions into the jury room when called on to assist, a
limitation of the jury’s ability to nullify laws, a lack of juror agreement on reasons and
increased appeals.®?

However, any ‘potential downsides caused by such a change in our traditional jury process...
can be limited, perhaps even prevented’ with there being ‘several specific suggestions’ which
would best limit the negative impacts of a switch to reasoned verdicts.®® Three suggestions

84 ibid 422, citing S Thaman, ‘Should Criminal Juries Give Reasons for Their Verdicts? The Spanish Experience
and the Implications of the European Court of Human Rights Decision in Taxquet v Belgium’ (2011) 86
Chicago-Kent Law Review 613, 628-30.

8 jbid 422-423, citing LOTJ, B.O.E n 122, May 22, 1995 (Spain), art. 63(1).

8 ibid 423, citing Thaman (n 80) 629.

87 ibid 424.

8 jbid.

8 jbid.

9 jbid.

9 ibid 437.

92 See M Csere, ‘Reasoned Criminal Verdicts in the Netherlands and Spain: Implications for Juries in the United
States’ (2013) 12 Connecticut Public Interest Law Journal 416, 429-436 for a more detailed analysis of the
issues of transposing such a system into a common law jurisdiction.
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have been made, namely, the adoption of a more flexible approach to jury formulations of
reasoned verdicts:%* a two-stage process to jury deliberations where the first stage would be
the jury’s declaration of the verdict and the second would be the formulation of the reasons
behind the verdict during which the jury ‘may summon the court clerk for assistance in drafting
the reasons,’® and a judicial quality-control valve on reasoned verdicts whereby reasons are
reviewed by the trial judge, the reasons being returned should they be insufficient. This last
suggestion would function as an ‘important safeguard against improperly reasoned verdicts
and can help prevent appeals and ensure more finality in the criminal justice process.%

4. CONCLUSION

The historical justification for jury secrecy, and the unreasoned nature of jury verdicts that
stemmed from such secrecy, was the ‘belief by ancient jurists that “when the jurors went into
the confines of the jury room, the presence of God led them to the proper verdict”... There are
echoes of this today when reference is made to the “sanctity” of jury deliberations.”®” More
modern sources attribute ‘[tJhe popular mystique of the jury... to classic cinematic portrayals
of jury deliberations in films like 12 Angry Men where the jurors painstakingly excavate their
individual biases and human weaknesses while deliberating in a criminal trial.”®® Elsewhere,
jury secrecy has been described as ‘[a]n article of constitutional faith.”®°

This reverence and faith attached to the system, reflects the stance that trial by jury ‘has a
unique and vital role to play in our criminal justice system... [b]ut so too has the right to a fair
trial.’1% One must consider the question asked by the then-Lady Justice Hallett, whether we
are ‘blinded by a romantic ideal’ of a jury, such that we fail to see the flaws in the system. 101
“The commitment to secrecy, the inability to interrogate jurors concerning jury decisions, and
popular imagery together make jury deliberations the least understood aspect of the trial
process.’192 |f the system is barely understood by those looking in from the outside, and those
within are likewise confused as to what to do (and what not to do),1% then the justifications
advanced for retaining the system as it is seem to be based upon unfounded assumptions. Such
a system, ‘which forfeits its moral authority is not likely to survive intact.’1% Adopting

% ibid 437.

9 ibid.

% jbid.

% ibid.

97 Miah and Akbar (n 11); Ballew v Georgia 435 US 223, 296, cited in W R Bagley, ‘Jury Room Secrecy: Has
the Time Come to Unlock the Door?’ (1998) 32 Suffolk University Law Review 481, 494.
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Capital Jury Selection (2009) 15 Michigan Journal of Race and Law 57-59.

99 P Roberts, ‘Does Article 6 of the European Convention on Human Rights Require Reasoned Verdicts in
Criminal Trials?” (2011) 11(2) Human Rights Law Review 213, 216. See also Ex p Harrington [1884] TLR
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reforms, such as the ones outlined in this paper, may well enhance the moral authority of trial
by jury10 and better meet the famous promise of clause 39 of Magna Carta that, ‘[n]o free man
shall be seized or imprisoned... except by the lawful judgement of his equals or by the law of
the land.’

The current system is, in the words of Lord Steyn, ‘potentially productive of injustice.’1% The
question then is not whether there should be reform, but rather what should the nature of the
reforms be? Introducing reasoned jury verdicts, modelled on the Spanish approach, would be
one possible route of action, proven and tested, to move the English jury system towards the
better protection of the right of defendants to a fair trial under Article 6 of the European
Convention on Human Rights.

105 jbid,
106 jbid [17].
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ISIT TIME FOR COMMONHOLD TO BECOME
COMMONPLACE IN ENGLAND AND WALES?

Joseph Lavallee *

ABSTRACT

Since the introduction of the commonhold, as enacted under the Commonhold and Leasehold
Reform Act 2002 (CALRA 2002), fewer than 200 commonhold property titles have been
registered in England and Wales as compared with nearly 5 million leasehold property titles.
This article critically analyses the reasons for the lack of uptake and recent recommendations
for reform proposed by the Law Commission, and assesses whether the fundamental model is
too flawed to ever succeed. Following an introduction to commonhold tenure and its
capabilities, a critical review of the key problems with the commonhold legislative framework
in England and Wales is provided. The proposed procedural legislative changes to these
problems that aim to provide solutions in enhancing commonhold are then set out. The key
features of the proposed legislation are considered through an effectiveness test, before
considering the next steps that should be taken to secure the future of commonhold.

Keywords: Commonhold, Commonhold and Leasehold Reform Act (CALRA 2002)**

1. INTRODUCTION

Flat ownership in England and Wales involves the horizontal separation of properties, managed
currently by the vehicle of leasehold ownership. Commonhold tenure, inaugurated as a form
of land ownership in England and Wales by the Commonhold and Leasehold Reform Act 2002
(CALRA 2002), saw the introduction of a long-awaited form of estate ownership for buildings
consisting of multiple units.! Commonhold is not a new form of tenure as such, but rather a
management structure to enable the freehold ownership of flatted property; essentially a sub-
species of freehold ownership built upon the ‘autonomy and control’ of freehold. It
theoretically solves the legal problems that arise with the maintenance and management of
common parts in the ownership of leasehold properties.?2 Under commonhold, each owner or

* LLB with English Law (Hons, First Class) 2022 and Diploma in Professional Legal Practice (Distinction)
2023, University of Aberdeen.

** Abbreviations: Collective Freehold Acquisition (CFA); Commonhold Association (CA); Commonhold
Community Statement (CCS); Commonhold and Leasehold Reform Act (CALRA 2002); Residents Management
Company (RMC); Right to Manage (RTM).

1 Commonhold and Leasehold Reform Act 2002 (CALRA 2002); Commonhold and Leasehold Reform: Draft
Bill and Consultation Paper (Lord Chancellor’s Department, Cm 4843, August 2000) (preceded by Law
Commission, Commonhold: Freehold Flats and Freehold Ownership of Other Independent Buildings (Cm 179,
July 1987)).
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‘unit holder’ acquires exclusive freehold ownership of their property, while becoming part of
an association which operates to manage the common parts of the property as a whole.?

The concept of property rights providing a solution to the issue of managing common parts
and the relationship between the properties which share these areas, is seen in international
schemes such as ‘condominium’ and ‘strata title’ law. Commonhold brings English law up-
to-date with these schemes.* By offering a device to convert existing leasehold ownership into
commonhold ownership, thereby providing a correction for the many tribulations that come
with leasehold, full freehold ownership of the property is acquired from the existing landlord.> In
order to provide a basis for the analysis of commonhold, the underlying need for this form of
tenure will be examined, alongside its original introduction, before assessing how a
commonhold is created and what it offers beyond leasehold ownership.

1.1 Current Home Ownership: The Need for Commonhold

Inherently, notwithstanding the introduction of commonhold, the system of land ownership in
England and Wales does not lend itself to adequate regulation for the maintenance or
management of multi-unit developments. Freehold ownership gives extensive control of a
property, whereas leasehold offers a lack of control, while being time limited.6 English law has
found no satisfactory way to enforce, according to Clarke, ‘reciprocal positive obligations of
repair and maintenance’ between horizontally-divided properties.” The inability to permit the
freehold horizontal division of property is due to the insecurity of enforcing positive
obligations; Rhone v Stephens® saw the House of Lords prevent any possibility of allowing the
burden of positive obligations to run with the land in equity or in law.® While the phenomenon
of ‘flying freeholds’1? has created freehold ownership of non-grounded property, this cannot
be said to ‘ground’ any basis for the development of the law.!! Other devices have attempted
to circumvent these difficulties and enforce mutual interdependence, such as the doctrine of
mutual benefit or burden!? and estate rent charges.’® However, the adopted scheme for
achieving some form of enforceability in horizontally-divided property was leasehold
ownership, bringing with it privity of estate, thereby allowing the burden of positive obligations
to run with the property and also with reversion.* This medium of ownership has been the

2 Law Commission, Reinvigorating Commonhold: The Alternative to Leasehold Ownership (Law Com No 394,
20 July 2020) para 2.3; Kevin Gray and Susan Francis Gray, Elements of Land Law (5% edn, Oxford 2008) 231.
3 Gray and Gray (n 2).

4 Law Commission, ‘Commonhold: Comparative Research’ (10 December 2018).

5 Gray and Gray (n 2).

6 Law Commission, Reinvigorating Commonhold (n 2) paras 1.14-1.16.

7D N Clarke ‘Commonhold: A Prospect of Promise’ (1995) 58(4) The Modern Law Review 487.

811994] UKHL 3.

9 See previously Austerberry v Oldham Corporation (1885) 29 Ch D 750 (CA).

10°S M Tolson, ‘“Land” Without Earth - Freehold Flats in English Law’ (1950) 14 Conv (NS) 350.

1 Clarke (n 7).

12 Halsall v Brizell [1957] Ch 169.

13 Susan Bright, ‘Estate Rent Charges and the Enforcement of Positive Covenants’ [1988] Conv 99; Nicholas
Roberts, ‘Commonhold Compared: A Comparison of Commonhold with Residents’ Management Company
Leasehold Tenure’ (unpublished DPhil thesis, University of Southampton 2008) 12.

14 Roberts (n 13); Landlord and Tenant (Covenants) Act 1995, s 3.
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only method of aiming to enforce the positive obligations which are the concomitant of the
horizontal division of land, prior to the introduction of commonhold.*®

It is not the purpose of this article to review the ongoing issues with, or reforms of, leasehold
ownership; however, it is necessary to provide a summary of the past and present principal
defects in order to understand the position of the Government in their enactment and
subsequent relaunch of the commonhold. Indeed, a lease is a wasting asset and is liable for
forfeiture upon non-payment of ground rents.'® It demonstrates a mismatch between the
landlord’s financial stake and their powers over the property, broadly reflecting feudalism.’
Importantly, it also does not provide any guarantee for the repair, maintenance, insurance and
management of the common parts, aside from the fact that the drafting of leases in the same
building may not align.’® The purpose of leasehold arrangements in respect of enforcing
covenants for the management of horizontally divided property is overly technical. There is no
direct right of enforceability from one leaseholder to another leaseholder in a block of flats; all
actions must go through the freeholder.'® Despite the way in which a lease is drafted, it is
impossible to directly hold accountable a defaulting neighbour leaseholder; even in the rare
circumstance that a residents management company (RMC) owns all the freeholds in a block,
there is no uniformity offered.2°

Arguably, CALRA 2002 strengthened leaseholders’ rights by way of reforms including
limiting the circumstances in which forfeiture must occur on failure to pay ground rent and a
right to manage (RTM) scheme which allows for the leaseholders to take over management
decisions of their block.? More recently, the abolishment of ground rents for most types of
leasehold property, and lease extensions at zero ground rent up to 999 years, are the main
changes brought about by the Leasehold Reform (Ground Rent) Act 2022.22 Whilst these
changes are necessary to address the unfair balance of power between leaseholders and
freeholders, reforms to leasehold fail to promote the idea of commonhold becoming a standard
form of tenure. Restricting the liberties that freeholders enjoy over their leasehold properties
may be a step forward in increasing the uptake of commonhold. Current reforms aside,
retaining leasehold as a form of tenure by any means does not relieve the issues concerning the
maintenance and management of multi-unit properties, a point which will be considered below,
as it is essential to commonhold reform.?3

15 Roberts (n 13) 25.

16 Scarlett v Halcrow Ltd [1995] 11 EG 145.

17 Department of the Environment, Transport and the Regions, Residential Leasehold Reform in England and
Wales: A Consultation Paper (DETR, 1998).

18 Roberts (n 13) 13.

19 Clarke (n 7) 488.

20 jbid 489.

21 CALRA 2002, ss 167-171 and pt 2, ch 1.

22 | easehold Reform (Ground Rent) Act 2022.

23 Wendy Wilson and Cassie Barton, ‘Leasehold and Commonhold Reform’ (House of Commons Library, Briefing
Paper No 8047, 2 August 2021) <https://commonslibrary.parliament.uk/research-briefings/cbp-8047/> accessed
20 January 2022.
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1.2 The Necessity for Statutory Intervention

The inadequacies of, and large gap in, the law, which fails to provide a solution to leasehold
and management of common areas in horizontally-divided properties, have been recognised
since 1965. The Wilberforce Report?* emphasised the problems with flat management,
followed by the 1984 Law Commission Report? which saw the main issues as being, making
positive covenants run, and suitable arrangements for management. However, reform of
positive covenants alone was rejected as a regime to sit alongside existing law. The concept of
registered ‘land obligations’ based on the ‘analogy of easements’ was a better scheme,?®
although this proposal is still ongoing due to its overlap with the commonhold scheme. Only
following the Law Commission report did the Government appoint a committee (The Aldridge
Committee) to bring forward a ‘condominium-like’ scheme which proposed to deal with the
problems, such as leasehold being a ‘wasting asset’,?” and ‘management issues’.?® Following
this, the 1987 Aldridge Report?® formed the basis for the introduction of commonhold and the
freehold ownership of flats and interdependent buildings.

1.3 Critique of Commonhold Proposals

The publication of the draft Commonhold Bill in 1990 arguably overshadowed the legislative
preference given to leasehold enfranchisement. There was substantial pressure to give
leaseholders relief by the conversion of existing long leases to commonhold without the
agreement of the existing freeholder.3® While the purpose of commonhold, set out by the
Government at the time, was not designed to give ‘a right to tenants to acquire freeholds’,3! the
only viable form of compulsion agreed was the sale of the freehold to leaseholders at an
appropriate valuation.3? Critique of the commonhold proposals, as embodied by the Aldridge
Report, went further, covering, for example, the qualifications that the land must be freehold
and registered with absolute title; that all the ‘buildings’ on the land must be included in the
commonhold; and that all the ‘buildings” must be structurally complete.33

The identification of concerns with commonhold, pre-enactment, show that although the
scheme resolved many issues with leasehold in multi-unit developments, the technicalities of
commonhold were going to be challenging from the outset. Restriction to absolute title of

2 Lord Wilberforce, Report of the Committee on Positive Covenants Affecting Land (Cmd 2719, 1965)
(Wilberforce Report) para 8.

25 Law Commission, Transfer of Land: The Law of Positive and Restrictive Covenants (Law Com No 127, 1984).
26 Clarke (n 7) 490.

27 Only recognised in The Building Societies Association, ‘Leaseholds — Time for a Change?’ (BSA, 1984) and
Edward Nugee, Report of the Committee of Inquiry on the Management of Privately Owned Blocks of Flats
(Department of the Environment, 1985) (Nugee Report).

28 Law Commission, Commonhold: Freehold Flats and Freehold Ownership of Other Interdependent Buildings:
Report of a Working Group (Cm 179, 1987) (‘Aldridge Report’). See para 1.21.

2 jbid.

30 Clarke (n 7) 493.

31 The Conservative Party, The Best Future for Britain: The Conservative Manifesto (Conservative Central Office,
1992) 33.

32 Lord Chancellor’s Department, Commonhold — A Consultation Paper (Cm 1345, 1990) 49.

33 Aldridge Report (n 28) paras 3.1-3.33; Clarke (n 7) 496.
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freehold land in the 1990 Bill was merited, however excluding possessory title was most likely
unnecessary as title can be upgraded.* Similarly, although the requirement of freehold
ownership for commonhold to apply is necessary in residential settings, so as to avoid
recreating the problems with leasehold, in commercial settings for which commonhold can be
applied, it cannot be said that application to leasehold title would not be useful.®® This idea
links to the rule that all developments built on a site must be included in the commonhold to
prevent multiple commonholds in the same building. It was thought that if ‘fixed-term’
commonholds on leasehold land were permitted, this would avoid many practical
consequences, such as the outcome of the commonhold being destroyed. By keeping the
‘grounded rule’ and the restriction to freehold property, the investor confidence in terms of
future redevelopment is not undermined.3¢

Alongside the possible practical issues with commonhold, the Aldridge Committee considered
other factors. Omitted from the 1990 Bill was a provision for an alternative dispute resolution
procedure, which was rejected due to funding issues and a desire to avoid trivial disputes;3’ so
too, were concerns regarding the grant of long leases in commonhold units. This, however,
would have opened up the potential for avoidance of the ‘collective enfranchisement’ and
integrity of commonhold by unit owners who wish to let the unit.38 These considerations, which
included the role mortgagees would have in a commonhold and whether insurance would fall
under one policy, were most likely very important in light of the current state of commonhold
tenure.

1.4 Creation of a Commonhold

To register an estate as ‘a freehold estate in commonhold land’ as outlined in CALRA 2002,
the land must be previously registered as freehold with the Land Registry.®® Certain
prerequisites must be in existence, including a commonhold association (CA) which is a private
limited company whose memorandum of association specifies that the land in question is that
in which it is to exercise its functions in managing the common parts; and a commonhold
community statement (CCS), making provision for the rights and duties of the CA and unit-
holders.*® Any application for commonhold may be made: by the proprietor of the freehold
estate in the land with absolute title; conditional on the consent of the registered proprietor of
the freehold estate in the whole or any part of the land; by any registered proprietor of the
leasehold estate in the whole or any part of the land granted for a term of 21 years or more; by
any registered proprietor of land charges over any whole or part of the land; and by any other
classes of person such as proprietors of a rent-charge or persons holding unregistered short
leases.*!

34 Land Registration Act 2002, s 62.

35 Clarke (n 7) 497.

36 ibid 498.

37 Aldridge Report (n 28) para 16.9; Clarke (n 7) 499.

38 Aldridge Report (n 28) paras 4.52-4.60.

39 CALRA 2002, ss 1(1)(a) and 2(1); Commonhold Regulations 2004 (S 2004/1829) (Commonhold Regulations
2004).

40 jbid ss 1(1)(b) and 1(1)(c).
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The application of commonhold to new developments of multiple units is encouraged through
CALRA 2002. A developer may apply for registration of global commonhold title in which
they own the freehold estate in the entire commonhold land.*? As units are then sold, the
freehold registration transfers and the CA comes into effect.**> Where there are existing unit-
holders, the process is equally the same; each person in the application is entitled to be
registered as having freehold ownership of their property, extinguishing any prior leases.** Any
person who loses their interest and who was not consulted but whose consent was a pre-
condition may be partially compensated.*®

With each unit holder being governed by a set of rights and obligations defined in the CCS, the
benefit and burden of services, access, defects and repairs of common areas is shared, with the
directors of the CA having a statutory responsibility to reserve funds (provided by service
charges) for this purpose.*¢ Therefore, the automatic transmission of rights and obligations is
undoubtedly a major advantage, as by statutory provision, rights and duties are imposed on
future freeholders. Local rules also provide flexibility to adapt guidelines to each specific
building.

1.5 Additional Benefits of Commonhold

Commonhold facilitates the freehold ownership of multi-unit apartments, allowing for self-
management, a standardisation of rules and regulations, increased flexibility to accommodate
change, and no risk of forfeiture.*” A major advantage to a change in the ownership of flatted
properties would see leasehold tenure eradicated, notwithstanding proposed leasehold reforms.
Moving on from a system which is financially beneficial for freeholders and developers would
relieve the problems associated with leasehold tenure in its current form. While the modern
lease post-dates the end of feudalism, the practices seen by way of leasehold are inherently
feudal in a broad sense.*®

A system which allows the outright ‘ownership’ of flatted property conveys a powerful charge,
as the idea of owning one’s home ‘is associated with security, privacy, control and financial
value’.*® Similarly, encouragement by the Government regarding home ownership has
supplemented the political force that property is an individual possession ‘associated with raw
feelings, existing interests and familiar values’.5° However, retaining leasehold most likely

41 ibid s 3(1).

42 jbid ss 7(1) and 7(2)(a).

43 ibid s 7(3)(a)-(c).

44 ibid s 9(3)(f).

45 jbid s 10.

46 jbid s 39(1)-(2).

47 Law Commission, Reinvigorating Commonhold: The Alternative to Leasehold Ownership — Summary (Law
Com No 394, Summary, 21 July 2020) 3.

48 As stated by Savid Javid in Patrick Collinson, ‘Savid Javid Promises to Liberate Leaseholders from “feudal
practices”” The Guardian Newspaper (2017) <https://www.theguardian.com/money/2017/dec/21/sajid-javid-
promises-to-liberate-leaseholders-from-feudal-practices> accessed 21 January 2022.

49 Peter Saunders, A Nation of Home Owners (15t edn, Routledge 1990).
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contradicts this narrative, especially as under commonhold reform, conversion from the
millions of leasehold properties to commonhold is undeniably a vast challenge.

Another relevant consideration applicable to current-day developments is that commonhold
would provide an efficient system for the insurance of buildings, alongside increased safety.
Leasehold blocks of flats are currently sold in conditions where immediate repairs are often
required, due to the fact that maintenance of common parts is deficient, impacting the safety of
the buildings. While there may be remedies in private law or structural warranties, many
apartment blocks have deteriorated over many years; leaseholders, therefore, are in a position
where they cannot enforce the maintenance and repair of the building against freeholders,
alongside a dispute resolution system not fit-for-purpose.>? Were apartment blocks under a
commonhold scheme, proper building insurance would be in place. Reserve funds would also
be available for the maintenance of common parts which would prevent buildings falling into
disrepair, allowing for increased safety.5? This has been highlighted as part of the Grenfell
Tower Inquiry.5® Situations where freeholders are also profiting off high insurance premiums
would be eliminated.>*

In theory, commonhold emerged as a valuable scheme in relation to the ownership of flatted
property in England and Wales. However, there were inherent drafting deficiencies of CALRA
2002 from the outset, arguably lending to the legislation being fundamentally flawed. This,
alongside other neglected aspects, has left commonhold in a state of abeyance, and
subsequently led to a Government review to try and reinvigorate commonhold.%®

2. PROBLEMS WITH COMMONHOLD LAW
A Freedom of Information request to HM Land Registry in March 2021 revealed 182

commonhold property titles registered in England and Wales®® across less than 20
commonhold-owned building schemes,>” compared with nearly 5 million leasehold properties.®
While a commonhold system may be advantageous in theory, resorting to leasehold ownership
is favoured by developers and conversion from leasehold to commonhold is uncommon.>® It
could be argued that one main reason for this state of affairs, from the perspective of

%0 Sarah Blandy, ‘Narratives of Property and the Limits of Legal Reform in the English Leasehold System and Its
Counterparts in Other Jurisdictions’ in Randy K Lippert and Stefan Treffers (eds), Condominium Governance
and Law in Global Urban Context (Routledge 2021) 16.
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developers, is that leasehold allows for the sale of flats to individuals as leasehold, but also the
sale of the freehold interest in the building. Moreover, for freeholders, owning the freehold
interest generates income streams such as ground rents or permission fees for alterations;
commonhold tenure provides no further income streams except for the sale of the freehold at
an appropriate valuation.®® Figure 1 below depicts the proposed reasons for the failure of
commonhold, including an absence of consumer demand which is linked to a lack of education
about and awareness of commonhold, but also the price point when valuing a commonhold
property; with the small number of live commonhold schemes, there is a lack of evidence to
show that it is of better value.

More importantly, it is also the case that underpinning commonhold is legislation which does
not provide a robust legal framework that is needed to deliver freehold flat ownership. The
Law Commission believes that defects in the current law are an overarching reason for the
failure of commonhold,; it is implied that the underlying issues with the law suggest not just a
reason for the lack of uptake of commonhold, but once improved, will revive commonhold,
increasing the uptake and subsequent acceptance of commonhold by leaseholders, developers
and mortgage lenders.5!

Figure 1: The Failure of Commonhold®?

The Law Commission has published the problems which they have identified with the current
law in ‘Reinvigorating Commonhold’.®® This report provides recommendations they believe
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are fit-for-purpose in ensuring a commonhold regime ‘offers not just a workable alternative to
residential leasehold for all involved, but a preferred alternative’.%4 The sections below
critically consider, in turn, the key problems with the commonhold legislative framework in
England and Wales. These are the conversion to commonhold, facilitating new commonhold
developments, the commonhold community statement, management and finance of a
commonhold, and dispute resolution. The proposed procedural legislative changes to the
problems that aim to provide solutions in enhancing the commonhold system are also set out.

2.1 Difficulty Converting Existing Buildings to Commonhold

Under the current law, it is necessary that all those with an interest in the property must consent
to convert the previous leasehold structure to a commonhold one. This includes the
leaseholders themselves, the freeholder, mortgage lenders and anyone with a significant
interest, as the process realises the property interests being changed.®> Conversion to
commonhold results in the leaseholders acquiring the freehold ownership of their units from
the external landlord who will own the freehold of the whole building. The CA is formed in
the process and that will own the freehold of the common parts, leaving the original freeholder
with no further interest(s).%¢ This process under the current law protects each person’s interests
by requiring unanimous agreement to conversion.

However, excluding the smallest of buildings, it would be near impossible to gain consent from
all those with an interest; and this is most likely why there has only been one conversion to
date.” This arguably can be seen as the most significant drawback of the current law. Upon
the consent of the freeholder, all freehold interest, which may be of great value, is lost.
Freeholders may collect ground rent on a periodic basis, payments for administrative tasks,
and a premium for a lease extension upon expiry.58 The agreement to conversion by the
freeholder may be more likely where they are a leaseholder-controlled company rather than an
external landlord. The freehold of buildings may already be controlled collectively by the
leaseholders who live there where they have bought the freehold through a collective freehold
acquisition (CFA), or the leaseholds were set up that way.®® Here the process may appear
similar to commonhold, as the leaseholders are members or shareholders in a company which
owns the freehold and those who participate in the CFA (there must be 50 per cent
participation) obtain control over their leases.’® In this circumstance, while this presents less of
an obstacle to consent to conversion to commonhold, especially as enfranchisement rights
could be used as a stepping-stone to conversion, it does not negate the current difficulties in
gaining consent.
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In making recommendations for reform, the Law Commission proposed four main changes
regarding conversion: conversion should be possible without the freeholders’ consent;
conversion should be possible with 50 per cent leaseholder consent; tenancies should continue
instead of being terminated, therefore removing the need for their consent; and mortgages
should transfer automatically from the lease to the commonhold unit.”* Where the freeholder
does not consent to conversion, a new form of CFA would be available, albeit using the existing
tried and tested CFA procedure which requires 50 per cent leaseholder participation.” This
idea has received backing from the Property Bar Association as ‘striking a fair balance between
freeholder/leaseholders’.”® However, a CFA claim requires no more than 25 per cent of the
building’s floor space to be used for non-residential purposes. This prevents a large majority
of commercial or mixed-use premises from conversion using a CFA where the freeholder does
not consent to conversion. The Law Commission proposed this being increased to 50 per cent,
along with a ‘multi-building CFA” claim allowing the freehold acquisition of leased housing
on estates, for example, to then convert to commonhold.” Whether there should be an
individual right to be able to convert one’s flats into commonhold is unknown, and similarly,
an automatic conversion of leasehold into freehold such as has been seen in Scotland, would
not be possible in England and Wales. A scheme akin to that in Scotland would only work for
long leases with low ground rents, but due to such a large and wide range of complex lease
agreements existing, a universal statutory formula to compensate freeholders could not be
facilitated.”™ While the Law Commission considered another automatic conversion process
based on the commonhold units being owned by the existing freeholder, for the leaseholders to
then purchase that unit, this goes against the collective control benefit of commonhold. The
process of a conversion to commonhold without the freeholders’ consent can only be based
upon CFA criteria.’®

It is proposed that conversion to commonhold should be made possible without the unanimous
consent of all leaseholders. Although this could cause disputes and a division within the
commonhold, there would be protections in place for minorities, including dispute resolution.””
The Commission sees conversion to commonhold as aligning interests, especially where costs
will be incurred. The degree of interest in the management of the building is down to the
individuals in their proactive involvement in the CA or appointing those who make decisions.
As with a CFA, it is proposed that those who are eligible to participate in a CFA claim should
have a statutory right to participate in a decision to convert, which includes those with
residential property leases longer than 21 years and those who are ‘owners’.”® Similarly,
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regarding the threshold for support of conversion, 50 per cent support should apply, as the will
of the majority should prevail.”® While it may be difficult to reach this number, this aligns with
a CFA claim and should be required even where a CFA claim is not used, and those non-
consenting leaseholders will retain their leasehold interests.

To make commonhold a more viable option for leaseholders, the Law Commission has
proposed that conversion be possible without the consent of tenants or lenders. By allowing
the continuation of tenancies granted for 21 years or less, additional steps to terminate and re-
grant tenancies will be done away with, minimising disruption and uncertainty. In this way,
again, tenants who are ineligible to participate in a CFA claim will not be required to give
consent for conversion.®® This idea is largely mirrored in proposals to remove the requirement
of lender consent. The automatic transfer of charges from a lease to a commonhold unit
removes this barrier to conversion, for which consent is unlikely to be gained from every lender
holding a mortgage in the building. It also offers the lender superior security by way of a
permanent freehold interest, which cannot be forfeited or terminated.8! This is, however, based
on lenders’ willingness to accept commonhold. The Law Commission was warned that there
may be an adverse reaction by lenders to treat leasehold and commonhold units differently as
regards the adequacy of security for borrowing; this is likely only to be addressed via
awareness, encouragement and the increased use of commonhold.8?

A final conversion proposal put forward by the Law Commission considers the consequences
to non-consenting leaseholders. While only 50 per cent of leaseholders must consent to
conversion, it is proposed that the leasehold interests for those who do not either be retained to
be converted at a later stage (‘Option 1), or be automatically upgraded to commonhold
(‘Option 2°).83 Under ‘Option 1°, leaseholders who do not consent for whatever reason will be
provided with a statutory right to buy the commonhold title to their unit,®* replacing the right
of a lease extension.8® Following this, where the leasehold property is transferred, the transferee
must purchase the commonhold title as well as the leasehold interest.8 In order to finance the
share of the freehold value of the properties kept on a lease, methods used to finance a CFA
must be available along with a distribution of the ground rents within the CA.8” Where ‘Option
2’ is adopted, non-consenting leaseholders should be provided with equity loans by the
Government to cover their share of purchasing the freehold, along with the freeholder being
required to take commonhold units where the leaseholder is not eligible to participate in
conversion.®8 Leaseholders should not be disadvantaged for not consenting to conversion; the
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Law Commission recommends that under ‘Option 2°, the CCS must be prepared in accordance
with regulations to help protect the minority, or that a tribunal be required to inspect evidence
of required consents and the terms of the CCS.8°

With conversion from leasehold being very significant in the process of increasing the use of
commonhold, ‘Option 2’ has been advocated by the Law Commission. While the impact on
non-consenting leaseholders is small between two options, ‘Option 2’ creates a management
structure which is preferable, creating the immediate advantages of commonhold and
management of the building. This should only be pursued, though, if the Government can
provide equity loans to assist leaseholders in financing the conversion and ensuring charges
over leasehold flats can convert to commonhold automatically; otherwise ‘Option 1° may be
preferable.® Alongside whatever conversion route is taken, the specific procedure for
converting to commonhold must be looked at. Following the two distinct processes of
conversion — a CFA claim (where the freeholder does not consent) and the setting up of the
CA and preparing the CCS — it is time-consuming and liable to costs and delays. Streamlining
this process, set out by the Law Commission under what they have called an ‘acquire and
convert’ procedure, would allow conversion to commonhold to be simplified, albeit requiring
legislative amendment.® Where a CFA procedure is not required and the freehold does not
have to be acquired, this process would also need to be streamlined.®?

2.2 New Commonhold Developments

While conversion of existing multi-unit buildings to commonhold is likely to be the biggest
challenge to overcome in terms of reinvigorating commonhold, the current model regarding
new commonhold developments is not without fault. Two main problems were identified in
the Call for Evidence by the Law Commission — the lack of sufficient flexibility for mixed use
or multi-block developments, and issues with the current system of development rights.

Commonhold, as it is currently set out, assumes that all the unit owners in a development have
the same type of property and in effect, the same needs and interests. Every unit owner is also
entitled to vote in decisions of the CA, whether or not the decision would affect their interests.®*
The current law could be said to be discriminatory in some respects; why would a unit owner
be required to pay for works being carried out that would be of no benefit to them? The CCS
does not provide for a way to allocate separate percentage contributions depending on who
would benefit. While two commonholds could be set up to avoid the issues, the common and
shared parts could not be effectively managed. There are a number of tools that can be used
which offer a degree of flexibility — namely, limited use areas, rights given to specific units
under the CCS, and varied contributions — however, these do not avoid the differentiation of
voting rights.®® The Law Commission proposes that ‘sections’ be used to separate out interests
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(

within the same commonhold, which would be set up by the developer or CA, or on conversion.'
This would allow interests to be separated without the need for additional corporate bodies,
with ‘membership’ classes distinguishing what can be voted on and the allocation of costs; this
mirrors what is seen internationally in ‘flying” and ‘layered’ commonholds. It is stated that this
would make multi-use developments workable within commonhold and ‘ensure the costs of
upkeep and decision-making powers are allocated correctly’.®” Sections would need to be
approved by special resolutions of the CA, along with access to a tribunal regarding disputes.®

Where a new commonhold development is registered by a developer, the developer must
submit the documentation relating to the CCS and incorporation of the CA. Only when the
first unit is sold does the CA become the freehold owner of the common parts and CCS come
into place. However, developers have the flexibility to reserve development rights to facilitate
the completion of the development or vary the extent of the commonhold land, up until the last
unit is sold.®® While they retain this flexibility, they are however constrained by a list of rights
of reservation. Conversely, there are no restrictions on how retained rights may be exercised,
e.g. developers may benefit financially from changes which do not benefit unit-holders.%° The
Law Commission proposes that to solve this issue, developers still need reserve rights in the
CCS, aligning with known procedures in leasehold practice. This approach ensures the
protection of rights that are legitimately needed to complete a development by preventing rights
which are not connected to a permitted statutory purpose, or have an unacceptable effect on
unit-owners. It is expected that this ensures a comparable level of flexibility to the likes of
leasehold but does not allow the abuse of power by developers.101 Again, rights must be subject
to limitations such as unanimous agreement with the unit owners if they are to be amended,
and a right for unit owners to apply to the tribunal where a right contravenes its purpose.102

2.3 Flexibility of the Commonhold Community Statement

Under the current law, the CCS plays an important role in governing the CA’s and unit owners’
rights and obligations, also defining the commonhold and boundaries between units and
common parts. While the CCS is more flexible than a lease in that it is prescribed by legislation
and set out in one document, allowing for needs to be changed and local rules added, it cannot
be said that the CCS functions effectively.1% It is this balance between standardisation and
flexibility set out by the legislation which hinders the CCS; local rules can only be added where
they do not contradict the prescribed rules, but also the rules can be added or amended very
easily by an ordinary resolution. Moreover, the Law Commission has identified transparency
as an issue, as it is unknown when rules do or do not bind tenants or whether short term letting
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is prohibited.1% The Commission’s recommendations to improve the CCS regulation include
the following: tenants would be bound by local rules applicable to them; the CCS would be
able to impose restrictions for lettings of less than six months; and the voting majority would
be increased for amendments to local rules . The CA would also not be able to reduce the extent
of a ‘limited use’ area.1%

The CCS as the governing ‘rule book’ must function effectively if commonhold is to be a
workable form of tenure which developers and/or existing property owners wish to use. It is
recommended that although the CCS is a standardised document, the mandatory provisions
applicable to all commonholds should be removed from the document, increasing transparency
of the local rules.1% The document should be organised by schedules (which it is currently not)
to allow for unit owners to easily navigate to the rules which apply to them.19” These changes
would most likely strengthen and clarify the CCS rules, making them more transparent to unit
owners.

2.4 Management and Finance

With the CA taking the form of a legal company under CALRA 2002, the rules and procedures
may either be too technical for unit holders to cognise or be absent entirely, especially when it
comes to managing and financing the commonhold. The Law Commission have put forward a
number of recommendations which aim to improve the workings of commonhold in these
areas. While it is not necessary to review them in any detail, they are outlined to highlight
apparent problems which must be addressed.

The procedure for the appointment of directors must be simplified; they should be elected by
an ordinary resolution at a general meeting. Not having directors could lead to failures in
maintenance and management, leading to the CA being struck off, which equates to a failure
of the purpose of commonhold. Therefore, where the CA cannot find unit owners who wish to
become directors, the Tribunal would provide professional directors, paid for by the
association.1% Similarly, where a director fails to comply with the CCS, a court, the First-tier
Tribunal (Property Chamber) in England or the Leasehold Valuation Tribunal in Wales (the
“Tribunal’) may appoint new directors.1%° The CA must be able to take out building insurance
over parts of the building owned by unit owners; legislation should deem the CA to have an
insurable interest in parts of the building that are owned by unit owners, and the CA should be
required to rebuild any damaged parts of a building in order to satisfy the indemnity principle
within insurance law.10 The requirement would also apply to public liability insurance.11!
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A key aspect of managing a commonhold is the undertaking of maintenance of the building by
the CA. In order to manage a more sufficient standard of maintenance, the Law Commission
proposed that the obligations set out in the CCS may be supplemented by local rules stipulating
a higher standard of repair;112 that anything beyond economic repair in common parts be
replaced;!13 and that any internal repair of units be left to local rules.!4 While the CALRA
2002 requires that the CCS impose duties in respect of the insurance, repair and maintenance
of common parts,!® it is anticipated that providing clarity as to what this actually equates to
will prevent buildings falling into disrepair. There must be a balance provided between what
obligations are imposed for common parts in the CCS and those imposed for units in local
rules. Where the deterioration of a building is a consequence of a combination of these, it is
essential that this is managed correctly to prevent disputes, but also to prevent safety issues
from arising.16

With regard to financing the commonhold, the Law Commission has provided
recommendations to ensure unit owners have control over the commonhold expenditure; the
minority are protected where expenditure is excessive; and, as stated previously, units will only
pay for the services and facilities they specifically benefit from.17 In the call for evidence, it
was believed that unit owners thought that the current law did not engage them in the process
of control of expenditure, which would be remedied by approval via ordinary resolution.!18
Alongside this, the Law Commission recommended that each individual unit should be
allocated different percentages of contribution towards different ‘heads of cost’, which would
be set out in a commonhold code of practice.!!® The financing of a commonhold, like any
business, is fundamentally important. Commonholders must be in agreement as to maintaining
budgets and spending thresholds in order to prevent insolvency. Therefore, additional
proposals by the Law Commission include mandatory reserve funds.12 This would aid in
responding to emergency repairs, alongside recommendations for the creation of a fixed or
floating charge, and the sale of common parts.12

2.5 Dispute Resolution

A final point of significance within the recommendations for reform relates to dispute
resolution procedures. While procedures are outlined in the CCS for disputes between the CA
and unit holders, unit holders and tenants, or unit holder and other unit holders, certain
formalities must be followed; any court or tribunal can make orders where they have not been
followed.122 Suggestions to restructure the dispute resolution system include a new procedure
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to enhance effectiveness, put forward by the Law Commission, encompassing a Housing
Complaints Resolution Service, Commonhold Regulator and a New Homes Ombudsman.123

International counterparts to commonhold have found: owners were ‘unaware of their
responsibilities in relation to dispute resolution’, felt ‘ill-equipped to effectively deal with
conflict’, and educating committee members in strong conflict resolution strategies (such as
communication and negotiation surrounding corporate behaviour) shifted combative behaviour
to more cooperative behaviour'?* Although the CA is not a judicial body, an increase in
education surrounding disputes would most likely prevent trivial disputes being escalated, and
a better understanding of the role of being a unit holder or a member of the CA in a
commonhold would help achieve a normative aim of positive conflict engagement, or
discourage conflict.

2.6 A Legislative Problem

Having assessed the key issues with the current commonhold framework, there is undeniably
a need for reform to address the problems. The Law Commission’s review of the current law
is extensive, although it is important to note that the recommendations have not yet been
adopted by the Government. The problems with the current law, as previously outlined, sit
alongside other elements which have influenced the lack of uptake of commonhold. One might
wonder how the technical legal framework, which exists as one piece of legislation, has
influenced the failure of commonhold. Arguably, it may not have contributed to a lack of
uptake as much as the fact that leasehold is simply favoured by developers. However, without
a solid commonhold framework outlined in legislation, the system of commonhold and
facilitating commonhold as a whole will not succeed in a way similar to that of Recognised
Tenants Associations.'?> Moreover, the current law restricts conversion to commonhold from
existing leasehold stock; a fundamental requirement of reform should the Government wish
for conversion to occur. It is appropriate to consider international comparators to commonhold
in assessing how commonhold should be reinstated in England and Wales, and this is covered
in Section 3.

3. WILL A SIMPLE PROUDCT RELAUNCH REINVIGORATE
COMMONHOLD?
The aim of commonhold is to provide an alternative to the way in which flats are sold in
England and Wales, predominantly under leasehold tenure. While providing freehold
ownership of flats and corporate ownership of common parts, commonhold solves the issue of
enforcing positive obligations, while introducing a level of transparency and fairness distinct
from leasehold.126 Although there is no reason why commonhold should not become an
established part of the property landscape in England and Wales, just as condominium type
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schemes are popular internationally, the Law Commission’s proposals for reform seem to
assert that a legislative change will ‘reinvigorate’ commonhold into what it is hoped it would
always become. However, should the Government accept the proposed reforms, it is still
possible that legislative changes may not be enough to generate a significant uptake of
commonhold. In order to explore whether the arguably simple ‘product relaunch’ proposed by
the Law Commission will take hold, this section first tests the effectiveness of the proposals,
before critically discussing broader, non-legal considerations which may be needed alongside
a change in the law.

3.1 Effectiveness of the Proposals

Testing the effectiveness of the Law Commission’s proposals can help identify strengths, as
well as potential weaknesses, at this key point in the law reform lifecycle. Used as a tool by
lawmakers, the effectiveness test examines the main features of legislation, including the
purpose of the proposal, appropriateness of the measures used and the anticipated results —
which could help pave the way for the future of the ownership of flatted property via freehold,
and potentially reinvigorate commonhold as a viable form of tenure.’?’” While testing
effectiveness is ‘not a measure of perfection’ of the specific procedural changes of
commonhold, looking at the proposed reforms through an effectiveness lens can help one to
examine anticipated implementation.128

Purpose is the first element of testing a change to legislation.?% In what the law aims to achieve,
commonhold does have a clear purpose — reinvigorating commonhold as a viable alternative to
leasehold, by creating ‘fit-for-purpose’ home ownership of flatted property in England and
Wales. The reforms proposed by the Law Commission create a clear direction for the law which
is to be interpreted by the Government.

Alongside this, the second step is to examine whether the substantive content of the proposal
is realistic, aligned to purpose and conducive to results.!3° The proposals appear to be realistic
and align to purpose from the viewpoint of maintaining the current structure of commonhold
e.g., freehold ownership of units, governance under the CA, and rules under the CCS.
However, the supposed overhaul of the law is merely a simple one. While the shortcomings of
the law which made governing a commonhold unworkable in practice have been revised, there
are a number of suggestions that the Law Commission may have overlooked as reasons for the
failure of commonhold. One links to the idea of a feeling of apathy from flat owners about
how their buildings are run.13! It may be unrealistic to expect that inexperienced flat owners
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would have a legislated responsibility to effectively ‘run a business’.132 The governance of
commonhold, proposed in the reforms, includes the suggestion of appointing an external
director of the CA where no unit-holders are nominated.13 Commonhold aims to give owners
control; this undermines the concept of a commonhold in and of itself. Another key example
of how the reforms might be unrealistic relates to the complexity of conversion to
commonhold. Section 2 of this article has provided a critical overview of the problems with
conversion currently and the proposal to lower the leaseholder consent needed to convert to
commonhold. Tackling the technical problems with the current law, often referred to as the
‘Rubik’s Cube’ of conversion, is a good first step. However, with nearly 5 million leasehold
properties, requiring consent to conversion is unlikely to result in the complete replacement of
leasehold with commonhold. Indeed, with a strong political impetus to transforming leasehold,
would the Government even wish to avoid having a ‘twin-track’ system of home ownership?13+
Therefore, it is unknown if the proposed legislative reforms will be fully conducive to
reinvigorating commonhold.

The third step in measuring the Law Commission’s proposals is to consider whether there is
adequate information to measure the results of the law. In order for the Government’s vision
to be conveyed in legislation that achieves its objective, there must be data to evaluate the
results.13> Although the Government has not produced a draft legislative amendment of
CALRA 2002 to date, the Law Commission consulted a number of bodies that would be
impacted by the legislation including developers, lenders, practitioners, and current
leaseholders which helped to shape the proposals. However, the Government has so far
provided no comment on the proposals; it is likely the ‘new’ commonhold model will require
several trials before results of the proposal can be fully evaluated.

Finally, the integration of commonhold into the legal system and how the proposals interact
within the broader legislative context are important.2® It is unlikely there will be difficulties in
drafting a new commonhold law, as it will be an overhaul of CALRA 2002. Arguably, there is
political pressure and an element of timing involved. The Ministry of Justice (MoJ) was aware
by 2008 that commonhold in its current form was deficient, and the legislation fundamentally
flawed. A draft report was produced by the All Party Parliamentary Group on Leasehold and
Commonhold Reform in 2009 on improving the legislation, but was never put forward.*3’ Since
then, there has been the publication of the Law Commission report, the creation of a
Commonhold Committee, and a drive by the Government for commonhold to be introduced in
the years ahead.138 It therefore appears that commonhold reform is now of similar importance

132 Hazel Easthope and Bill Randolph, ‘Collective Responsibility in Strata Apartments’ in Erika Altmann and
Michelle Gabriel (eds), Multi-Owned Property in the Asia-Pacific Region — Rights, Restrictions and
Responsibilities (Palgrave Macmillan 2018) 191.

133 |_aw Commission, Reinvigorating Commonhold (n 2) para 12.32.

134 Lauren Frazer and Laura Bushaway, ‘Do All Roads Lead to Commonhold?’ (first published in Estates
Gazette, July 2020) <https://www.charlesrussellspeechlys.com/en/news-and-insights/insights/real-
estate/2020/do-all-roads-lead-to-commonhold/> accessed 20 February 2022.

135 Mousmouti (n 128) 7.

136 jbid 7-8.

137 All Party Parliamentary Group on Leasehold and Commonhold Reform, ¢A Preliminary Report on Improving
Key Areas of Leasehold and Commonhold Law’ (APPG, 2017).
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to leasehold reform. However, with leasehold reforms imminent, it is yet to be seen how the
Government will move forward with commonhold.

Every legislative text is the foundation of its effectiveness.’3? If the Government wish to avoid
a repeat of CALRA 2002, the deficiencies in the legislation must be corrected in light of the
identified problems, in relation to which the Law Commission has provided a respectable
number of proposals. However, the influence of external factors on the broader effects of
legislation cannot be overlooked. The Law Commissions’ proposals are a relaunch of the
existing law which ultimately failed due to a lack of demand.1*° This raises the question of
what actions need to be taken in addition to reforming the law of commonhold.

3.2 The Next Phase

The reality of commonhold is that it is a complex product for the majority of existing
leaseholders who would have to convert. For developers, leasehold is still advantageous over
commonhold. The problems with CALRA 2002 and solutions to these set out in the Law
Commission’s report will most likely strengthen the framework; however, while a framework
that operates effectively is a step in the right direction, commonhold will inevitably fail again
if it has no uptake.

The Government face a significant undertaking as the issue surrounding commonhold is far
broader than any legislative amendments. Opposition to the passing of the Leasehold Reform,
Housing and Urban Development Act 1993,14! which provided for the enfranchisement of
leasehold flats, arguably echoes the problems with commonhold. Whilst it has been an issue of
debate for over a century, the hurdles that tenants must clear to gain enfranchisement, led to
many MPs opposing further amendments until a system of commonhold was created.#2 Indeed,
the prior Leasehold Reform Act 1967 was even challenged by the then Duke of Westminster
surrounding enfranchisement infringing a freeholder’s human rights;'43 the power imbalance
in the freeholder/leaseholder relationship remains. While leaseholders have a right to
enfranchisement, the availability and ease of this must be tackled in enacting reforms
surrounding conversion to commonhold.

It was thought that commonhold as originally enacted would provide an appealing product for
leaseholders. However, many fundamental errors were ignored such as the refusal to end
leasehold tenure for all new builds or conversions, or indeed the introduction of a sunset clause
for leasehold.#* The Law Commission’s recommendations for reform are procedural, but there
is some acknowledgement of additional steps needed to reinvigorate commonhold.*> They

138 Robert Jenrick, ‘Keynote Speech’ (RESI Convention, 2021).

139 Mousmouti (n 128) 5.

140 Al Party Parliamentary Group (n 137) 2.

1411 easehold Reform, Housing and Urban Development Act 1993.

142 HC Deb 9 February 1993, vol 218, cols 840-851.

143 |_easehold Reform Act 1967; James and Others v United Kingdom [1986] ECHR 2.
144 HC Deb 8 January 2002, vol 377, cols 477-485.

145 |_aw Commission, Reinvigorating Commonhold (n 2) para 1.79.
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concluded that commonhold will not be used unless it is made compulsory, or incentivised;46
there needs to, therefore, be a significant effort by the Government if commonhold is to
succeed.

The Law Commission report provides responses from organisations and professional bodies
based on the proposed reforms. It was found that many believed the proposals would require
additional financial incentives, with the majority stating that compulsion would be required,
on the basis that leasehold is too financially advantageous for it to be abandoned.l4
Developers, after receiving the initial purchase price under leasehold, have numerous income
streams to gain from. Leasehold reforms to restrict the income streams may help, however, the
demand for commonhold must be there. Other active incentives such as lowering or removing
Stamp Duty Land Tax on commonhold properties may be sufficient in ‘levelling the playing
field” between leasehold and commonhold; however, it comes back to whether leasehold can
be abolished in its entirety. With developers having had the option of using commonhold for
the past 18 years, a catalyst is needed for change.148

Without proving commonhold as a viable form of tenure, immediate change would be a serious
concern. The Law Society states that until commonhold meets the market expectation in
preference to leasehold ownership, ‘dramatic measures are to be avoided’.2*9 It is likely that
there will be a long period of time where a collation of tenure types, particularly leasehold
(including RTM and RMC), exists in tandem alongside commonhold. This creates other
fundamental concerns beyond the scope of this article, e.g., leasehold reforms and particularly
other economic adjustments, such as how properties are valued. Nonetheless, if the
continuation of leasehold is going to inhibit the take-up of commonhold, the Government may
find themselves back at square one unless significant action is taken.

3.3 Broader Considerations

For commonhold to be successfully implemented, the right conditions will have to be put in
place. In light of the reasons for the failure of commonhold, to aid in increasing consumer
demand, those who must be considered in addition to developers are buyers, leaseholders,
lenders and any others with an interest. Without considering the necessary external factors for
uptake, alongside a reinvigoration of the law, commonhold is unlikely to progress beyond its
current state.

The lack of awareness amongst buyers of property must be addressed. Without the advantages
of commonhold being known by those who wish to purchase flats, or even an awareness of
commonhold as a form of tenure, uptake would continue to be low. Research of current
commonhold or RMC leasehold sites found that many owners were not aware of what they
were purchasing, but rather ‘left the paperwork to their conveyancer’.’® The relaunch of

146 ibid para 1.85.

147 ibid Appendix para 3.4.

148 ibid Appendix paras 3.5-3.8.
149 ibid Appendix para 3.11.
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commonhold needs to be accompanied by appropriate and extensive guidance.'® Similarly, as
it currently stands, there is a lack of knowledge of commonhold amongst professionals and
practitioners.’>2 With the proposed reforms likely to give increased confidence to mortgage
lenders in particular, inertia amongst lenders, estate agents and legal professionals supports the
need for increased education about commonhold, which can then be promoted as a viable form
of tenure over leasehold.

Alongside informing existing leaseholders, a change in the property narrative is required. As
Law Commissioner Nick Hopkins stated, ‘the time is right for commonhold...it involves a
cultural change, moving away from an “us and them” mindset, towards “us and ourselves™’ 153
As has been found internationally, there are high levels of disputes between owners and elected
owners in building a sense of a community in commonhold-like schemes.1>* This is deep rooted
in a ‘meta-narrative’ of property being individual, exclusionary and inappropriate for owners
of self-managed housing.1%® If collective governance in commonhold schemes is to work, it is
understood by the Government that this may take time, and aid in how commonhold is
implemented. As quoted from one current commonholder in Blandy, ‘you can make laws until
you’re blue in the face...it’s down to how you get on with other people’.156

3.4 The Future of Commonhold

As shown, amendments to the procedural legislative aspects of commonhold are crucial to its
operation. However, it is unlikely to be sufficient to ‘reinvigorate’ it into becoming a ‘common’
tenure. In fact, assessing the current property landscape has highlighted the limits of legal
reform. Conversion from existing leasehold stock and the ongoing availability of leasehold,
coupled with the lack of incentives to develop using commonhold, is what confronts the
Government. If commonhold is to move forward, what will be required is education on the
tenure for all identified parties, alongside an either mandatory or incentivised move away from
leasehold.15” Many aspects must come together from a policy and implementation perspective.
A simple product relaunch without the necessary external conditions will not reinvigorate
commonhold.

4. CONCLUSION

150 Blandy (n 50).

151 |_aw Commission, Reinvigorating Commonhold (n 2) Appendix para 3.13.

152 ibid Appendix para 3.14.

153 1 aw Commission, ‘The Time is Right for Commonhold Announce Law Commission’ (Law Commission, 10
December 2018) <https://www.lawcom.gov.uk/the-time-is-right-for-commonhold-announce-law-commission/>
accessed 21 February 2022.

154 Blandy (n 50).

155 jbid.
156 jbid.
157 Nick Hopkins, Oliver Hutchings and Penny Tridimas, ‘A New Lease of Life: Residential Leasehold and
Commonhold Reform’ (The Law Society, 17 November 2020) <

https://communities.lawsociety.org.uk/property-commentary/a-new-lease-of-life-residential-leasehold-and-
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This article has analysed commonhold in its current form as enacted under CALRA 2002 and
considered the reasons for the lack of uptake since its introduction, as well as recent
recommendations for reform proposed by the Law Commission. Through assessing the need
for commonhold in the ownership of multi-unit blocks in England and Wales, provision for
the freehold purchase of flats has been difficult to achieve, but commonhold purports to deliver
a solution. Providing greater advantages over leasehold and arguably solving many of its
problems, the prospect that commonhold has in bringing required change to the property
landscape is significant. However, it was acknowledged that while the initial framework for
commonhold including the rights, duties and remedies set out under the CA was superior to
leasehold, the operation of commonhold was dependent on a willingness to use the tenure.

Ultimately, commonhold failed in the first instance due to its implementation, but also an
oversight of how deep-rooted leasehold tenure is, not just in the minds of leaseholders
themselves, but in the interests of developers. On enactment of CALRA 2002, critical
deficiencies in the legislation left the commonhold framework unreliable: namely a
dysfunctional CCS and issues with managing a CA, and the process of disputes. Critical to the
legislation was the process of conversion from leasehold to commonhold, made impossible
under CALRA 2002.

Alongside the difficulties was a failure to promote commonhold as a new form of tenure and a
failure to provide an education on what commonhold comprised. These factors led to a lack of
uptake and awareness by leaseholders, developers, lenders and practitioners, resulting in an
unsuccessful attempt to introduce commonhold. Over and above the deficiencies is the co-
existence of leasehold itself, providing multiple streams of financial gain for
developers/freeholders, lending to commonhold being effectively deserted.

With an increased political will to reinvigorate commonhold, the next steps for the Government
must be well-informed. The Law Commission’s recommendations for reform are
comprehensive in terms of a revision of commonhold and provide a framework for the
Government to follow. However, merely following the Law Commission’s ‘rebranded’
product is most likely not enough to reinvigorate commonhold as a form of tenure.

As a concept, the fundamental model of commonhold is not too flawed and has the potential to
succeed; the question remains whether the application of the model can succeed at this time.
Internationally, the commonhold model works, albeit the starting point was not entrenched in
leasehold. A fresh impetus is required for the effective implementation of commonhold;
without acceptance by consumers, a relaunch will be unsuccessful. The path the Government
may need to take, whether it be using incentives, mandating commonhold, or applying
commonhold to only new developments, is one which is yet to be decided.

Is it time for commonhold to become commonplace in England and Wales? Ultimately, there

is not an optimal time to reintroduce commonhold; leasehold will subsist unless appropriate
measures are taken. Without the acknowledgement of actions and policy that need to be put in
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place alongside legislative changes, it is unlikely that commonhold will become commonplace
in the near future.
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CONTINUAL EX-SIDS-TANCE: ASTUDY INTO THE LEGAL
IMPLICATIONS OF CLIMATE CHANGE FOR THE PEOPLE OF
SMALL ISLAND DEVELOPING STATES

Owen Gray *

ABSTRACT

Climate Change is becoming a more significant issue every day. However, for the most
vulnerable, the threat of climate change is an even graver concern, as it threatens their
livelihood and their country’s existence. These persons are those in Small Island Developing
States.

This article takes a different approach to many as it shines a light on the individuals, not the
states, and considers their position in the warming world. The overriding factor behind this
issue is the unwillingness by developed states to learn and understand about the perils these
people face. Therefore, the article looks at legal frameworks, new and old, that may be used or
considered by international bodies when they create discourse on the subject. It suggests that
the current approaches and conventions are either outdated, irrelevant or too weak to have a
lasting impact. As such, a novel and multifaceted approach, centred around a new international
tribunal, must be adopted to give citizens hope for the future.

Keywords: Climate change, statelessness, SIDS, ITLOS, human rights, loss and damage,
Security Council, refugee migration

[W]e debate this around the table
We do the work, submit reports
but we are short on time.
Before the clock strikes midnight,
before the pumpkin rots
before our glass island shatters
are we so easily broken?! - Kathy Jetnil-Kijiner

*LLB (Scots Law) and DPLP, University of Aberdeen.
1 Kathy Jetnil-Kijiner, ‘Midnight’ — poem, 22-29, <https://www.kathyjetnilkijiner.com/fighting-for-our-
survival-350-pacific-cvf-series/> accessed 12 January 2022.
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1. INTRODUCTION
The world is slowly sinking. This is the tagline of the global climate fight. But this hard-hitting
line fails to go deep enough. At the same time, homes are slowly sinking, jobs are slowly
sinking, and cultures are slowly sinking. All of these are equally true, but none of them is
highlighted. This article has a people-centric approach as, despite being the main victim of
climate change, the message seems to get lost at crucial points in the literature.

Climate Change is ensuring the world currently warms at a rate of 1.02°C a year above average.?
This level of warmth melts large amounts of the world’s ice, creating more and more water.
Excess water enters the seas and oceans, constituting a sea-level rise of 3.4 mm per year. This
may seem minimal, but it is far from it. Since 1993, the sea level has risen by 10 cm and is
projected to continue rising at an alarming rate.> When the sea rises, land sinks. It is this that is
the key point of discussion. Sea level rise affects states unequally, with many of the worst off
being hit the hardest.

This leads us to Small Island Developing States (SIDS). This group consists of 58 members,
concentrated heavily in the Pacific, Caribbean, and South China regions.* Via an analysis of
their title, a collection of concerns stand out. ‘Small’ denotes that these states already have
little land and therefore implies that even minor losses will significantly affect ‘Islands’. This
level of vulnerability proves their isolation from the world and their lack of defensive
capabilities against rises in sea levels. ‘Developing’ is the biggest concern of the group. The
SIDS have a small capacity to generate income and, as such, they are poorer than many of
their global counterparts. They do not have the economic capacity to fight back. Finally,
‘States’ does at least prove that despite all this, the Islands do still constitute states. For this,
they need to fulfil the Montevideo Criteria of Statehood.> Overall, the citizens of the states are
in danger of the loss of their homes, their culture and possibly their lives.

People are of particular focus in this article, not so much the states themselves. This is because
many scholars heavily suggest a state-specific response that bypasses much of the established
legal frameworks.® By focussing on the people, we move from a talk on statehood to one on
statelessness. Individuals have opinions too and their concerns are just as important as those of
the states. What the best method should be to support SIDS citizens is completely unknown.
What is known, however, is that for citizens to sustain their nationality, their state needs to

2 ‘Global Surface Temperature | NASA Global Climate Change’ (Climate Change: Vital Signs of the Planet,
2021) <https://climate.nasa.gov/vital-signs/global-temperature/> accessed 14 December 2021.

3 ‘Sea Level | NASA Global Climate Change’ (Climate Change: Vital Signs of the Planet, 2021)
<https://climate.nasa.gov/vital-signs/sea-level/> accessed 14 December 2021.

4 <List of SIDS | Office of the High Representative for the Least Developed Countries, Landlocked Developing
Countries and Small Island Developing States’ (Un.org, 2021) <https://www.un.org/ohrlls/content/list-sids>
accessed 14 December 2021.

5 Montevideo Convention on the Rights and Duties of States 1933, art 1.

6 For example, Jane McAdam, Climate Change, Forced Migration, And International Law (Oxford Scholarship
Online 2012), ch 5; and Chiara Redaelli and Valentina Baiamonte, ‘Small Island Developing States and Climate
Change: An Overview of Legal and Diplomatic Strategies’ (2017) 28 Journal of Public and International Affairs
6.
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survive, which explains why some points of the article are related to state actions, not citizens
themselves, as states play the leading role in the international discourse.

This essay begins with a more in-depth discussion of the issue at hand. We further establish
who SIDS are and analyse their cumulative plight in more depth before noticing why they are
in the situation they are today. After this, there is an analysis of the international climate laws
and frameworks. This discussion is centred around what the law is, where the deficiencies are
and why this is causing harm to SIDS citizens. Next follows a similar discussion on the Refugee
and Stateless Conventions, understanding whether they currently apply to our endangered
persons and also touching on what to call these persons. The third section introduces us to the
UN Security Council (UNSC). There is an analysis of why the UNSC should engage in the
climate change discourse. This leads to a final chapter outlining more novel views for support,
focusing on creating an international climate tribunal. The article ends with the author’s
definitive view on which approaches are most likely to be effective in the long term.

However, what is clear is that several strategies are pushed as possible outcomes. This is due
to the need for multiple solutions as the problem of climate change is more complex than a
one-size-fits-all answer. Innovation is the key focus of this research paper, as this author
identifies that many of the preferred solutions already exist in the law. Nonetheless, a lack of
craft and invention from all parties is preventing their implementation.

2. THE PROBLEM
SIDS citizens represent a wealth of different cultures and experiences. However, they all suffer

from the same fears and concerns over climate change. These are normal people with normal
lives, homes and jobs; and soon, all of those will be stripped away. This chapter explores who
the people are and why support for them has been so limited by the international community,
thus proving the desperate need for legal intervention.

2.1 Who Are SIDS citizens?

Despite being scattered across the globe, SIDS citizens share many similar difficulties. As the
name tells us, the people are not living a life of luxury. The economies of many of the states
are built around services, as there are not many opportunities available for citizens to pursue
other career paths. The sheer lack of landmass and population density makes for a difficult
economic situation. The largest state, the Solomon Islands, is comparable in size to Albania
but split across almost 1000 islands. SIDS have a high population density compared with other
developing countries, around 110 persons per square kilometre.” It is this which causes our
main issue. The sea is rising; however, the islands will be uninhabitable long before then, due
to factors including the lack of suitable drinking water and reduced land fertility, both
exacerbated due to salt encroachment from the sea.® This issue is compounded by reliance on

7“If SIDS Were a Country — UNCTAD Development and Globalization: Facts and Figures 2021
(Dgff2021.unctad.org, 2021) <https://dgff2021.unctad.org/if-sids-were-a-country/> accessed 10 January 2022.
8 Martin Parry and others, ‘IPCC, 2007: Climate Change 2007: Impacts, Adaptation and Vulnerability.
Contribution of Working Group |1 to the Fourth Assessment Report of the Intergovernmental Panel on Climate
Change’ (CUP 2007) 690-694.
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tourism, ensuring more visitors go to the islands, putting greater pressure on already limited
infrastructure.® This, combined with extreme weather and weather instability, puts small island
citizens in harm’s way in point of climate impacts. These people are undeniably in perpetual
danger.

2.2 Why Has Nothing Been Done So Far?

There is a clear need for support and assistance for citizens and states themselves. National
governments of the low-lying nations are doing everything they can to protect their people,
both in terms of pressure on others and action by themselves. The Maldives Government
famously held an underwater cabinet meeting to draw attention to the fact that their island was
sinking and that this would be their future without action.® The IPCC stated in 1990 that the
number one impact of climate change would be human migration. However, outside of
academia, little has been spoken on the topic.!! This lack of action despite the high-level
recognition of the issue is alarming.

There is no denying that there has been a greater international legal push towards climate
security and reducing greenhouse gas emissions. There is also no denying that climate change
is now a much more mainstream problem worldwide. So why are SIDS still in such trouble?
The answer is a failure to compartmentalise small island issues from other, equally important,
climate-based concerns. Climate support works will currently group all climate-induced
displacement issues together, despite multiple different causes requiring equally differing
responses. The response needed to support people suffering from coastal erosion compared
with that needed for a hurricane are vastly different. This categorisation of sudden and slow-
onset disasters as one entity demonstrates state representatives’ short-sightedness.'2 As such,
many feel that they are supporting SIDS, but the support structures are wholly inadequate.

As discussed in the next chapter, the two main avenues for protection do not even go so far as
to incorporate the ‘environmentally displaced person.” No state wants to be the first to blink on
such a delicate issue, especially when considering that the powerful states are mainly the key
climate offenders. In 2020, Tuvalu emitted around 7500 tonnes of CO,. China and the USA
emitted 10.6Bn and 4.7Bn tonnes, respectively.'?® There are no signs of the numbers dropping
drastically anytime soon, thus confirming our crisis.

9 ibid 697 and 701.

10 <Cabinet Makes Splash with Underwater Meeting’ (NBC News, 2009)
<https://www.nbcnews.com/id/whbna33354627> accessed 11 January 2022.

11 Sumudu Atapattu, ‘Climate Refugees and a Gaping Hole in International Law’ in Behrmann and Kent (eds),
Climate Refugees: Beyond the Legal Impasse (Routledge 2018) 35.

12 For example, Draft Convention of the International Status of Environmentally Displaced Persons, 2010.
<https://cidce.org/wp-content/uploads/2016/08/Draft-Convention-on-the-International-Status-on-
environmentally-displaced-persons-third-version.pdf> accessed 11 January 2022; and Displacement Solutions
‘Peninsula Principles On Climate Displacement within States’ (Displacement Solutions 2013)
<https://displacementsolutions.org/ds-initiatives/the-peninsula-principles/> accessed 11 January 2022.

13 Hannah Ritchie and Max Roser, ‘CO. And Greenhouse Gas Emissions’ (Our World in Data, 2020)
<https://ourworldindata.org/co2-emissions#licence> accessed 11 January 2022.
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3. LEGAL FRAMEWORK FOR PROTECTION

Undeniably, SIDS citizens need assistance from the international community urgently. Two
main legislative avenues may be followed for support: preventive and reactionary. The
preventive method would be through climate treaties and conventions, looking to tackle the
root cause of climate change and attacking the problem at its source. The other main option is
through a stateless or refugee lens as a backup to the climate attempts failing. Running
alongside both is a third option to enable support, that being the Security Council. This analysis
proves that the current setup regarding climate change enforcement is inadequate, and change
is needed inside and outside the existing legal framework.

3.1 Climate Treaties and Conventions

The documents focus on slowing the rate of climate change globally. By doing this, we slow
the negative effects of climate change, including the sea level rise that endangers SIDS. This
branch of law-making is the first line of defence in the climate fight, forcing states to think
about preventing damage, rather than supporting mechanisms once the damage is caused. This
section introduces the two main climate instruments before outlining the Warsaw Mechanism,
the best possible climate action that could be taken to support SIDS and their citizens in the
future.

3.1(a) UN Framework Convention on Climate Change!4

The UN Framework Convention on Climate Change undoubtedly changed the legal landscape
on its arrival. Entering into force in 1994, it became the main document to create the legal
framework for tackling rising global greenhouse gas emissions. It has 197 signatories and
begins with a collection of definitions. The definitions include relating climate change to
human activity and defining the adverse effects of climate change as events with ‘significant
deleterious effects.’1> The primary focus of the Convention is to address the rise in emissions
to an acceptable level, allowing our ecosystems to adapt. It is effectively a measure to buy
time. Article 4 introduces us to the commitments made by state parties to the convention. These
include taking inventory of gas sinks, managing mitigation efforts, and supporting developing
countries in reaching their climate goals. Crucial to its operation is the notion of common but
differentiated responsibility created for this particular convention. The main theme is that some
states have greater responsibilities than others when it comes to their action on climate change.
The rich can do more than the poor. However, even the poor have some level of responsibility.16
Developed states have greater responsibilities than developing ones, as they have a greater
capacity to take action, with some commitments only applying to themselves.1” On paper, this
makes sense.

However, glaring holes appear when one looks at the list of states classed as developing for
this purpose. Missing from this list are massive economies such as China and oil havens like

14 United Nations Framework Convention on Climate Change 1994.

15 ibid, art 1.

16 Christopher D Stone, ‘Common but Differentiated Responsibilities in International Law’ (2004)
98 Am J Int'l L 276, 277.

17 UNFCCC art 4(2) & Annex I.
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Iran. By allowing states like these effectively to avoid reduction commitments, large portions
of the problem are being left unscathed. Also, in the world of petty politics, this leads to other
states, such as the USA, backing out of the Kyoto Protocol, on the effective basis of, ‘they do
not have to do it, so why should 1?°18 All in all, this stalemate tarnished the UNFCCC regime,
placing more stress on SIDS stuck at the bottom of the chain. °

The problems with the UNFCCC are compounded when we look at the enforcement
mechanisms. There are none to be had. Article 14 of the UNFCCC allows for the settlement of
disputes to be reached through negotiation. This completely blocks SIDS citizens and SIDS
themselves from taking any form of real action against those who do not comply with their
obligations, as there is no binding decision-making power afforded to them in the convention.
This provision has never been used. Therefore, even the slightest attempt at compliance has
been disregarded.

However, the convention has some positives as articles 4(3) and 4(4) allow the developed states
to assist those in the worst-off position in meeting their climate goals. Nevertheless, despite
the benefits this brings, the overall lack of sanctions makes the regime an unfortunate failure,
even with the compliance procedure implemented in Kyoto, as it too does not bring in a viable
sanction regime.?

3.1(b) Paris Agreement 20162

The failure of the previous regime opened the door for a new plan to tackle the global emissions
crisis. Some hailed the Paris Agreement, the proverbial ‘child’ of the UNFCCC, as a major
leap for mankind.?? It did seem that way at its conception. The hope was that all states could
contribute to ensuring the temperature rise was only 2°C, with a desire to limit that even further
to 1.5°C.2® By putting an actual value on the problem, states now had a set goal to work
towards. More importantly, they had a target to challenge other states on. The annex system
was also scrapped, allowing the differing responsibilities of the parties to be more flexible,
based on their circumstances, alongside preventing major emitters from hiding in the shadows.
This is important for SIDS citizens because governments are now more inclined to work
towards their climate targets due to the simplicity of the common goal. Individual parties are
now forced to publish and maintain their own contributions targets, with successive targets
being more progressive and challenging every time.?* This is a massive upgrade on the
UNFCCC which SIDS can build from.

18 The Kyoto Protocol (1997) was a document that operationalised the UNFCCC. It had a troubled past, finally
being ratified in 2005 as the American refusal to sign the deal made reaching the 55 per cent threshold of global
emissions much more challenging.

19 Stone (n 16) 281.

20 Kyoto Protocol to the UNFCCC 1997, art 18.

21 paris Agreement 2015.

2 Francoise Hollande, ‘The Paris Agreement for the Climate Is Accepted’ (Ambassade de France en Irlande,
2015) <https://ie.ambafrance.org/The-Paris-Agreement-for-the-climate-is-accepted> accessed 13 January 2022.
23 Paris Agreement 2015, art 2(1a).

24 Paris Agreement 2015, art 4(2)-(3).
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SIDS’ influence has been scattered across the agreement. Their status as vulnerable states was
entirely self-obtained, offering them greater support in finance and mitigation efforts.2> Despite
their diminutive size, they offer lots of bite in climate talks, also being at the forefront of the
push for the 1.5°C goal.?® For some SIDS, this was too conservative. However, considering
the many different voices on the matter,%’ the final target was a favourable compromise. The
maiden ratification of the treaty was made by Fiji, with other SIDS close behind.?® This sends
out a message to the international community to step up and reaffirms that governments are
doing all that they can to save their citizens.

This ‘goldilocks’2° agreement does, however, have some problems, including some that were
apparent in the UNFCCC. The main flaw is still the lack of a bona fide means for challenging
a state’s failure to adhere to the rules. Article 15 of the Agreement creates an expert-based
mechanism to look at individual state problems. Although this is a slight step up from the
UNFCCC, this is still inadequate. For SIDS, the lack of an established adjudicatory board is a
warning sign, and for the major emitters, it is a chance to breathe a sigh of relief.3°

There is, however, some hope for endangered parties, which can be found in domestic law, as
shown in the Urgenda decision.3! The case was brought in the Dutch courts by an
environmental group to challenge the government's insubstantial commitments towards
reducing greenhouse gases under the Paris Agreement. The case went all the way to the
Supreme Court, which held that the government did have a duty to limit emissions at a faster
rate. This was the first decision of its kind worldwide and it provides some hope for those
pursuing climate litigation. There is a resounding issue however; the decision is binding only
in Dutch courts. Therefore, to ensure binding change globally, environmental groups would
have to challenge each government individually based on its domestic legal system; a process
that would take considerable amounts of time, money, and manpower. On top of this, science
is not on the side of SIDS. The current target of 1.5°C is inadequate and will not be enough to
stifle the damage that has already been done. Even at that level, there is an expectation of ‘high
multiple interrelated climate risks’.32 However, there was another mechanism formalised in
Paris that could be key to the success of the climate laws.
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Their Paris Agreement Goals?’ (Statista.com, 2021) <https://www.statista.com/chart/26102/emission-reduction-
goal-and-projected-achievements-by-country/> accessed 1 March 2022.

31 Urgenda v State of the Netherlands, ECLI:NL:HR:2019:2007.

82 1PCC, ‘Summary for Policymakers’ in Global Warming of 1.5°C. An IPCC Special Report on the Impacts of
Global Warming of 1.5°C above Pre-industrial Levels and Related Global Greenhouse Gas Emission Pathways,
in the Context of Strengthening the Global Response to the Threat of Climate Change, Sustainable
Development, and Efforts to Eradicate Poverty (World Meteorological Organization 2018) B.6.2.

63



3.(1)(c) Warsaw Mechanism for Loss and Damage

The Warsaw Mechanism for Loss and Damage is the best climate support option available to
SIDS.2 This was recognised in the Paris Agreement, with a full article dedicated to it.3* That
on its own is a great success for SIDS,3® as they now have a base to build from regarding
important financial support. The mechanism aims to create a pool of funds that can be dispersed
to developing states as compensation for the loss and damage caused by the adverse effects of
climate change. It also hopes to ensure increased access to data for the states.®¢ Suppose parties
begin to use the mechanism as a hub for all things loss and damage. In that case, we may see
an increase in its use and accountability, both in providing finance and in collating data. This
would have a cyclical effect; more funds leads to more users, which leads to greater recognition
and, eventually, even more funds.

What has been seen, however, is the lack of any real action to mobilise the mechanism. Only
Scotland has placed money into the fund in the hope that it would prompt others to join them.’
There are multiple functional problems, too, including a lack of enforcement once again, as
requested by developed parties.3® If the Warsaw Mechanism were to have some form of
tribunal or checklist, where aggrieved parties could challenge the harm caused by states or
non-state actors, requesting compensation relative to the harm caused, it would be much more
effective.

Loss and damage are becoming more mainstream, which can only be to its benefit, as
developing countries are beginning to see it as a highly viable pathway into additional finance,
potentially at short notice. At COP26, the Glasgow Dialogue was created, as a new forum for
states to focus solely on loss and damage.®® The increase in work on this topic will only benefit
it in the long term. Therefore, as regards climate-based action, the Warsaw Mechanism should
be the primary avenue for SIDS decision-makers to explore, as it has the most upsides for the
future.

3.2 Refugee or Stateless?
The focus now moves from preventative measures to reactive measures. For this section, the
author imagines a scenario where climate action has failed, as many projections are expecting
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it will.*0 Before the land goes, the people will.#! This section analyses how the international
community should categorise the persons and whether such categorisation would open up
viable support structures for fleeing SIDS nationals.

3.2(a) Are Victims Refugees?

The first thing that many in society assume when they understand that someone has fled their
homeland to go somewhere else is that they are a refugee. Although it is a title that arguably
no one wants to have, it is a title that everyone is certainly entitled to as a fundamental right.?
This is especially relevant nowadays as the number of international refugees has been growing
since the turn of the century, currently standing at around 26.4 million people.*® This figure is
rather unnerving. However, it will become much more unnerving in the centuries to come if
SIDS citizens join that figure.

Before that can be established, we need to analyse what makes a person a refugee under
international law. To do this, we must consider the main authority on refugees, the Refugee
Convention.** It provides us with a single working definition of all refugees. A refugee is
someone who,

[a]s a result of events occurring before 1 January 19514 and owing to well-
founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country;46

Therefore, for SIDS citizens to be regarded as refugees requiring protection, they must fall
into this definition. However, this brings up some issues. Firstly, the convention is based on
the requirement for the fear of persecution. Citizens must be reasonably scared of severe ill-
treatment and misconduct towards them should they be forced to return. This follows the
guiding principle of non-refoulement, which prevents a state from forcing a return on an
individual who could face such persecution. For ‘environmental’ refugees, there are some
glaring problems. Firstly, they need to prove that they have a fear of persecution. As it regards
climate change, that benchmark is unbelievably hard to reach. It is hard to argue sea level rise
is of the same severity as war. Along with this problem, refugees need to satisfy the condition
that their persecution is based on a protected characteristic. It certainly cannot be argued that
sea-level rise is overtly discriminatory to certain groups, as opposed to those who live in
unfortunate geographical situations.*’
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This entire issue culminated in a landmark case regarding climate refuge.*® Kiribati national
loane Teitiota remained in New Zealand after his visa had expired. He argued that it was too
dangerous for him to return home due to the sea-level rise, applying for refugee status in the
process. Unfortunately for him, every tribunal and court decided that he could not be classed
as a refugee under the convention. On return to his homeland, Teitiota would not face
persecution or serious harm.*® What is interesting about this case is what the courts say
afterwards; the refugee convention may be used to support environmental refugees in the
future.3® Therefore, as regards the initial question of whether climate victims can be refugees,
the answer seems to be ‘not yet.’

Should this be the case? This question relates to the merits and flaws of the refugee system.
The Refugee Convention is very clear in its wording, following two main lines of thinking:
persecution and protected characteristics. This gives it a defined direction. By adding climate
refugees into the remit of the framework, one would be opening the door to a considerable
quantity of the world, severely undermining the current refugee protection regime in the
process.

Therefore, climate refugees need to prove that climate change is a form of persecution.>? As
time ticks by, this may become easier to achieve. The refugee convention has many deficiencies
due to its lack of understanding of the future. Important reasons to flee one’s home state, such
as the risk of torture, capital punishment or potential environmental disasters, have all been
omitted. However, states have still used them as reasons to grant refuge.>? Calls for the
expansion of the refugee remit have been vast, with the European Union, along with some
individual states, encouraging a move away from a liberal interpretation of the wording of the
convention.5® However, this liberal interpretation is what makes the convention work. If the
definition of refugees is expanded outwith persecution, then its growth will soon become
uncontrollable. Other methods should be available or created for citizens instead of trying to
pigeonhole them into groups they do not belong to.

This also seems to be the option found least appealing by SIDS themselves, as they see such a
definition as a sign of weakness and helplessness.>* Some have rejected the notion in its
entirety, with many men believing that being branded as a refugee would result in them failing
at their duty to protect their families.® On top of this, it is important to consider who would
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gain such a refugee status, as it is not as all-encompassing as one may think. Not all individuals
from SIDS will be refugees. The law must cut some people off from protection, such as those
who move for economic reasons.>¢ The difference between voluntary and forced migration is
what constitutes the difference between refugees and migrants.5” Overall, the refugee
convention should not be a viable path for citizens, as it undermines the foundations of the
convention itself. Many citizens will hope they are economically stable enough to migrate
without attempting to enter the realm of refugee status. And those who cannot would rather not
be associated with it.

3.2(b) Are Victims Stateless?

As it is ill-advised to push SIDS citizens down the refugee track, we need to consider another
method of protection that could operate instead. The Statelessness Convention provides such
means.®® It defines a stateless person as one who is not considered a national of any state or
subject to its laws.5® Key to this analysis is Article 7, which ensures states give stateless persons
non-prejudicial treatment compared with any other aliens. This protection is what makes the
convention operational. Although this treatment is highly beneficial, it does not go to the same
lengths as the refugee convention; it has slightly lesser protections.®® The main positive of this
convention is its existence, as it supported those who were left unsupported by the world around
them.

The notion of supporting stateless persons continued into the 1960s, and with it came another
statelessness convention.b! This convention changed the focus from stateless individuals to
those who accept them. It ensures that persons shall have the nationality of the state in which
they were born if such was the only nationality that they could gain.%? SIDS citizens could
potentially fall under this umbrella in a scenario where the state of the parents’ nationality had
since succumbed to the negative effects of climate change. However, this is not outlined in the
convention. What is clear is that states are barred from depriving people of their nationality if
doing so would make them stateless. But SIDS may not have a choice, as their entire state may
legitimately disappear, rendering the entire population stateless.

Undeniably, the SIDS situation brings up a series of quirks unseen before in state practice.
Throughout legal history, states have only had to consider the effective extinction of states due
to occupation or annexation.5® Such a scenario creates a collection of issues with fundamental
principles of international law. However, whether that translates to states affected by climate
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change is a question that has never been answered.54 What is certain is that many fundamental
rights of citizens will be stripped away. These include the right to self-determination, the right
to sovereignty over resources and many other basic rights such as life, liberty and nationality.®®
Therefore, there is an argument that SIDS will not be able to care for its citizens, even if the
state survives. If the state does survive, its population could become de facto stateless; if the
state perishes entirely, then residents will be stateless de jure. De facto statelessness covers
persons who face barriers in obtaining the rights flowing from their nationality, whereas de
jure statelessness takes place when a person has no state to claim a nationality from.%¢ As de
facto statelessness can flow from the state while it still exists, it makes that definition much
more dangerous, and much more likely to occur in practice. Morally, it seems hard to envision
a world where small islands disappear, and the global community refuses their continued
recognition.®” Following this assumption, the state will continue to exist. However, it cannot
provide any security or rights towards its citizens, as it does not have adequate property, food,
or infrastructure to support citizens’ rights. However, citizens will not be classed as stateless
and will not gain subsequent protections.58

Unfortunately for SIDS citizens, despite potentially being classed as stateless in the decades to
come, the statelessness framework is unlikely to be a suitable avenue for support. Firstly, both
conventions are poorly ratified. There is no international concern for amending the conventions
as less than half of the international community is a party to either of them.®° On top of this, if
there were a desire to look back into the terminology of statelessness, it is unlikely the concept
of de facto statelessness would be on the list of many states. It was considered in 1954 but was
ultimately left out due to concerns about manipulating national status to get preferential
treatment. As for this, the concept of statelessness may well apply to SIDS citizens if the state
disappears, but if the state survives, which seems more likely, citizens will be out of luck.
Therefore, we need to look elsewhere for protection.

3.21 The Importance of a Name

As part of this section, it is important to take a moment aside and consider the rampant name
debate that has followed the discussions. Although one may think that a name is just a name, a
name means so much more in this situation. Deciding whether to call fleeing SIDS citizens
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climate refugees, climate migrants, or anything else is rather important, as it creates a
perception in the public mind and may act as a starting point for protection.

Firstly, we can count out the term ‘climate refugees’. We have already discussed above that
the refugee tag is not relevant to SIDS citizens. It is also completely unjust to call them
refugees, especially considering their lack of blame regarding the climate situation.”® What is
clear is that ‘climate-induced migrant’ is also off the table as this correlates to something that
has happened already.”® If this were the terminology used moving forward, one would
oversimplify and under-appreciate the issue. Forcedness, therefore, is vital,’2 as, without force,
one should not be entitled to protection. In our case, this force does not suggest emergency
action. However, the lack of this immediate threat should not take away from the protection
requirement, especially protection comparable to those needing emergency relief. Portraying
the individuals as anything other than forced migrants completely degrades those individuals,
who instead may hope for a well-structured migration plan.”

As such, we can conclude that the ideal term moving forward should be that created by
Atapattu, ‘Forced Climate Migrant.’’* This definition encompasses issues of the nationals
suffering significant climate damage and concerns from when the state is no longer habitable.
Overall, this is the correct way to talk about the citizens in the discourse, as it is serious enough
to push the discussion forward without blowing the situation out of proportion.

3.3 Is Climate Change a Threat to International Peace and Security?

One of the greatest inventions of the modern international legal sphere is the UN Security
Council (UNSC). Its influence has been undeniable throughout human history. Deemed
necessary after the devastation of World War 11, the UNSC was given the unenviable ‘primary
responsibility for the maintenance of international peace and security.’’> However, does it have
a place in this debate? Climate change is certainly a threat, but whether it is such a threat as to
require the UNSC to step in is debated. This section shows the benefits of a UNSC response
due to its strong powers. The work of the Security Council should run parallel to work outlined
both previously and in the coming sections, as it can operate on its own and can act as either
an enabler for new rules or a consolidator for existing ones.

3.3(a) Should Climate Change Be Regarded as a Threat?

Although climate change is not currently a threat to peace and security, there is no definite
answer as to whether it should stay that way. Going back to the origin of the UN and the
Security Council, their mandate was heavily focused on preventing World War 111 in a way
that the League of Nations could not.”® As such, peace at this early time simply corresponded
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to the prevention of war. Despite living in a reality where World War 111 has not happened
(although at the time of writing, the Russian invasion of Ukraine is making this claim less
certain),”” the world is undeniably not at peace. Therefore, we must ask, what constitutes
peace? The UN Charter is silent on this, leaving the definition of peace as a matter of
interpretation. This was certainly not accidental, as by allowing the UNSC to modify the
definition of peace, they can adapt to more modern threats to peace.’®

Adaptation is something that the Security Council has not been afraid of. It has constantly
evolved to stay relevant in the international sphere regarding different international threats.
Resolution 1368, adopted shortly after the attacks of 9/11, jumps out as a key moment in
Security Council history, as this resolution declared that ‘any act of international terrorism [is]
a threat to international peace and security.’’® Operating under its Chapter V11 Charter powers,
the UNSC declared a need to take all necessary measures to prevent global terrorism.&

This is not the only extension of the definition of a threat to peace. In 2014, the Ebola crisis
was sweeping across West Africa at an alarming rate. The UNSC stepped in and announced
Ebola as a threat to peace and security.8? The Ebola situation is intriguing regarding our
position on climate change. Ebola is not an entity but a disease. Therefore, there was no state
or group of states to fight, yet it was still seen as a threat to peace and security. By announcing
its status as a threat, the UNSC was able to set plans in motion to allow for greater funds and
equipment to be sent to the most affected areas. As such, they had a massive hand in leading a
successful curtailing of a disease that some predicted could have infected up to 1.4 million
people by 2015.82

With the Ebola regime’s success, one would wonder whether this may also extend to climate
change. Climate change also does not follow laws and politics and will continue to punish the
earth no matter our response.8 However, that does not suggest that we need not respond; it
suggests the opposite. The world needs to employ the strongest response possible and,
therefore, needs the help of the strongest legal force in the world, the UNSC.

However, the UNSC cannot just pluck threats out of thin air, and they must be sure that
situations are sufficient. Evidence is key here. Analysing whether something is a threat is a
‘question of evidence, a question of proving things.’8 This allows the Council to stay grounded
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and not jump the gun as regards announcing acts as threats or breaches of the peace. It also
creates a strong precedent as each decision is carefully planned, allowing for some stability in
their conclusions.

After understanding how the UNSC makes its decisions, the focus can now turn to whether
climate change should be considered a threat. The consensus seems to be rather clear: climate
change is ‘the greatest threat to global security.’® The loss of land will place many people at a
total loss, struggling just to survive. But it will also affect nearby states, as the fights for
resources and land have the potential to dwarf past violent conflicts.8¢ Along with this, consider
the number of persons who will be looking to cross international borders to a new homeland.
This amount of movement will place a massive strain on the infrastructure of involved states.
Considering that some island states are being predicted to be uninhabitable by mid-century,8’
the need for Security Council action is now. They cannot afford to sit back while nations lose
their sovereignty, as this would defeat the Council’s mandate.?®

Some would argue the opposite, claiming that climate change is an environmental problem,
not a security one.8? Qil-rich Venezuela believes that international governance is unnecessary
and that the domestic legislature should have full control.?®© However, their ulterior motive of
financial gain through resource exploitation is rather apparent, so little weight will be attached
to this position. Overall, for the sake of SIDS and their citizens, the Security Council’s
involvement is highly anticipated and would be greatly appreciated. As the strongest UN body,
it has the power to make lasting change through its response, and how it should respond will
be highlighted next.

3.3(b) Security Council Involvement

The Security Council has a large array of powers at its disposal, but that is not to say they
should all be used. Under its Chapter VIl powers, which unlock after deeming something to be
athreat or breach of the peace,®! the UNSC has two main avenues — military and non-military.®
We can rather quickly argue against the use of military force. There is no physical actor in this
fight. Therefore, the use of armed force would be frankly absurd, as who that armed force
would target would be a mystery. Armed force should never be used in the climate war.
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However, what could be a better choice are Article 41 measures, such as targeted sanctions.
The sanctions would aim to focus on the biggest climate offenders, those who are particularly
careless regarding the climate fight. One of the best examples to use here is that of Saudi
Aramco, the national oil company. After analysing Saudi law to understand the relationship
between Aramco and the government, sanctions could be imposed to attempt to prevent their
reckless practices.®® However, it is important to keep in mind that the permanent five members
of the UNSC and the chief climate emitters are mostly the same countries, so the effectiveness
of a sanctions regime will only go so far due to states like the US and China being pretty much
exempt from sanctions due to their veto power.%*

Therefore, the best thing that the Council can do is proclaim that climate change is undoubtedly
a threat to peace. The best response in this situation is most likely not to be active. Using the
UNSC as an advisory body that makes decisions and begins to drive states along their own
paths to tackle climate matters is the correct way forward. Such a recommendation would create
frameworks that may still be effective in the centuries to come. Allowing states to formulate
their own plans under UN supervision creates a greater sense of autonomy while ensuring a
global response. The UNSC can set plans in motion themselves, thus potentially mitigating
much of the risk of inaction. Climate change is undoubtedly a risk multiplier.®> Although it
may not cause conflicts on its own, it certainly has a hand in increasing the risk. As such, it
should be tackled from the top, thus, preventing a non-violent threat from creating pockets of
violence worldwide over dwindling resources and land.

4. WHAT SHOULD HAPPEN NEXT?
In this final chapter, this author attempts to outline the best possible approach going forward.
All previous discussions are introduced to formulate the best initial action plan for states and
international bodies alike. Before this, however, we need to consider some modern approaches
due to the distrust of many of the classical paths outlined above, thus, presenting more novel
ideas to a novel area of law.

4.3 A Selection of Modern Legal Approaches

Although the theme of this piece relates to the notion that modern problems require modern
solutions in an area where ‘conceptual and semantic chaos is unavoidable,’?® that does not
make identifying the solutions much easier. This section looks at some of the ideas proposed
by scholars on the SIDS issue and seeks to determine whether they are feasible long-term
options. One thing is for sure, future solutions are not as simple as creating a new treaty. More
inventive thoughts are required.®’
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Climate Change, Population Displacement, and Public Health (Springer 2020) 7).

9 John Merryman, ‘Comparative Law and Social Change’ [1977] 25 American Journal of Comparative Law
457.

97 Jane McAdam, ‘Swimming Against the Tide’ (2011) 23 IJRL 2.
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4.1(a) Human Rights Approach

One of the more interesting solutions is taking a human rights approach to climate change.
Some rights will be affected more than others, and some of the effects will be more serious
than others. For example, the right to life will be seriously endangered for many SIDS citizens.%
Notwithstanding the obvious sea level rise, climate change also affects weather patterns,
bringing more adverse and extreme weather to those with few defence mechanisms.®® Along
with this, other rights such as the right to work, health, and food all suffer drastically due to the
adverse climate.100

Considering the impact on human rights that climate change will have, we must look at how a
climate framework may operate and why this could be effective. This can be done by looking
at a landmark case, that of the Inuit Petition.19! The petition argued that the USA, as the highest
greenhouse gas emitter, was failing to protect the human rights of the Inuit population living
in the melting Arctic. The case was thrown out rather quickly due to a lack of evidence, but the
main goal was to create political pressure, not win the individual argument.l9? As such, the
potential for a human rights approach began to pop up more in the literature. Human rights
shift the focus towards people, as people are the victims of climate change. Therefore, the
approach to tackling climate change should be focused on the people and ensuring that the
main offenders gain some form of punishment to prevent any further injustice.

How this type of approach would look is a more difficult question. We would need to look at
bringing a human rights lens to the climate issue, as climate damage should be remedied.
Victims of environmental abuse have been successful in the past in gaining remedies for rights
abuse due to environmental factors caused by other actors.1% Therefore, there is no reason why
those adversely impacted by climate change should not be allowed the same protections.
Oneryildiz is a good case to outline environmental justice in practice. 14 After a man lost much
of his family due to a methane explosion next to their family home, he successfully argued that
a breach of the right to life had been committed by the Turkish government. The marriage of
human rights and climate change would be perfect for individuals as their rights would be of
greater significance in the discourse, as the focus has been heavily towards economic and
environmental implications, not personal ones.1%

9 International Covenant on Civil and Political Rights 1966, art 6.

9 Sumudu Atapattu, ‘Global Climate Change: Can Human Rights (and Human Beings) Survive This
Onslaught?’ (2008) 20 Colo J Int’l Envtl L & Pol’y 35, 46-47.

100 |CESCR arts 6, 11 and 12.

101 Sheila Watt-Cloutier, ‘Petition to the Inter American Commission on Human Rights Seeking Relief from
Violations Resulting from Global Warming Caused by Acts and Omissions of The United States’ (Earthjustice
2005) <https://earthjustice.org/sites/default/files/library/legal_docs/summary-of-inuit-petition-to-inter-american-
council-on-human-rights.pdf> accessed 16 February 2022.

102 Jessica Gordon, ‘Inter-American Commission on Human Rights to Hold Hearing after Rejecting Inuit
Climate Change Petition’ (2007) 7 Sus’ Dev’ Law and Policy 55.

103 Sara Aminzadeh, ‘A Moral Imperative: The Human Rights Implications of Climate Change’ (2007) 30
Hastings Int’l & Comp L Rev 231, 246.

104 Oneryildiz v Turkey (GC), 2004-XII, ECtHR 657.

105 Aminzadeh (n 103) 259.
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On the other hand, environmental law would benefit due to its association with human rights
as the mechanisms and processes associated with human rights law are much more established,
which would drag environmental law up to its level.1% What is key to proving that
environmental harm does have an impact on rights are the tests laid out by Osofsky. He states
that if the damage has a sufficient scope, has high severity, and lasts for a prolonged duration,
the damage would be classified as environmental harm, breaching fundamental human rights
and potentially even a modern right to the environment.1” Unfortunately, however,
international environmental law is rather weak regarding litigation, as there are very few
remedies available and an even lesser likelihood of obtaining the remedies. Take the case of a
Swiss corporation dumping toxic waste on the Ivory Coast. A settlement was paid to bail out
executives, but no liability was ever imposed, and the settlement payment most likely stayed
with the government instead of going to the people whose village was destroyed and whose
family members had died.108

As outlined earlier, to create a new treaty on international liabilities for climate change, one
would need to have the support of developed states, i.e., the major offenders. Many powerful
developed states use their unwillingness to create liability as leverage for ratification. As such,
many treaties have been pushed into irrelevancy.1% Therefore, we need to ensure this does not
happen, as climate change is too dangerous and widespread to ignore. Overall, environmental
law and human rights are a strong pairing that can be used as a framework for much of the
work going forwards. However, it may lack the cutting edge as it regards state parties
complying with their duties under environmental law. This next section looks to alleviate those
concerns by creating a new international tribunal under a strong pre-existing legal regime.

4.1(b) A New International Tribunal

As this author has emphatically highlighted, there are no strong enforcement measures
available in international law to challenge those who do not meet their climate obligations. In
the international sphere, states look to the courts for an advisory opinion from the I1CJ. This is
allowed under Article 97 of the Charter, stating that the General Assembly may request an
opinion on any matter. Therefore, small states, like Vanuatu, which are going through this
process at the time of writing,’1° need to gain General Assembly support. This may be a

106 1bid.

107 Hari Osofsky, ‘Learning from Environmental Justice: A New Model for International Environmental Rights’
(2005) 24 Stan Envt’l LJ 90. Although this modern right to environment does not exist formally, many sources
make reference to it. For a fuller understanding of the development of this right, see Luis Rodriguez-Rivera,
‘The Human Right to Environment and the Peaceful Use of Nuclear Energy’ (2006) 35 Denv J Int’l L & Pol’y
173, 185-190.

108 | ydia Polgreen and Marlise Simons, ‘Oil Company to Pay $200 Million in Toxic Dumping in Ivory Coast’
(NY Times, 2007) <https://www.nytimes.com/2007/02/15/world/africa/15ivory.html> accessed 19 February
2022.

109 Noah Sachs, ‘Beyond the Liability Wall: Strengthening Tort Remedies in International Environmental Law’
(2008) 55 UCLA L Rev 837, 872.

110 “Yanuatu Launches Campaign to Take Climate Change to the International Court for Justice” (Radio New
Zealand, 2021) <https://www.rnz.co.nz/international/pacific-news/452264/vanuatu-launches-campaign-to-take-
climate-change-to-the-international-court-for-justice> accessed 25 February 2022.
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challenge for a collection of smaller nations, having to try and convince their much bigger, and
much-larger-emitting, counterparts, as there must be a majority to allow such a motion.
However, if such a majority is achieved and an opinion is taken, it could greatly help the climate
cause.

Despite its non-binding status, advisory opinions of the ICJ are still highly influential on a legal
and moral footing,'* so this seems like a strong route to follow, especially considering the
impartiality of the judgement and the courts’ increasing soft spot for environmental protection.t
However, as this decision is advisory, it is not binding, so despite its legal influence, it does
not create any firm rules.13 States could push for a contentious decision, not an advisory one,
to force climate compliance, but the 1CJ has no jurisdiction without party agreement, making
this idea near impossible.114

If one were looking for a definitive decision, as this author argues is necessary, the 1CJ option
alone seems unviable. Therefore, we need to look to a framework with unobjectionable
jurisdiction elsewhere. We look to the United Nations Convention on the Law of the Sea
(UNCLOS). This mammoth convention encompasses all one would expect about marine law,
including rules on sea borders and exclusivity, protection of the marine environment and the
fair use of marine resources. It also introduces the International Tribunal for the Law of the
Sea (ITLOS).15 This tribunal is mentioned alongside the 1CJ as a potential method for dispute
resolution: both bodies would pass binding decisions if chosen.116

ITLOS and the ICJ are similar in many regards. However, ITLOS, for present purposes, is of
greater importance. ITLOS has a much more limited jurisdiction, allowing for more accurate
decisions at a much faster rate. Also, ITLOS is more inviting than the I1CJ, as both state and
non-state entities can fall under its jurisdiction if they so wish.1” ITLOS has grown from being
an UNCLOS enforcer into a strong legal enforcer, and with a relatively light workload,18 it
has the capacity to take control of the climate problem and become a leader in world change.
For example, under Article 194 of the convention, states are obliged not to damage the marine
environment by pollution, which could be done via greenhouse gases. SIDS could then bring
a challenge against states via ITLOS due to the breach of Article 194. If states can do this, then
they should also be able to apply to ITLOS for a determination when it feels a particular state
has not complied with its climate obligations. ITLOS can provide whatever remedy it sees fit,
including financial compensation,!® decisions on boundary lines,2° and bonds,*?! all of which

11 “International Court of Justice: Advisory Jurisdiction’ (ICJ, 2022) <https://www.icj-cij.org/en/advisory-
jurisdiction> accessed 25 February 2022.

112 Michael Gerrard, ‘Taking Climate Change to the International Court of Justice: Legal and Procedural Issues’
<http://blogs.law.columbia.edu/climatechange/2021/09/29/taking-climate-change-to-the-international-court-of-
justice-legal-and-procedural-issues/> accessed 25 February 2022.

113 Statute of the International Court of Justice 1945, art 59.

114 Statute of the International Court of Justice 1945, arts 36 and 37.

115 UNCLOS 1994, art 287.

116 ibid.

117 Ashleigh Shelver, ‘The Answer to Enforcing Multilateral Environmental Agreements: The International
Tribunal for the Law of the Sea’ (2014) 26 Fla J Int’l L 347, 366-367.

118 ibid 361.
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could be vital remedies for SIDS to ensure their best chances of survival. Monetary
compensation could go towards defences or land acquisition, and setting boundary lines could
be an important remedy if SIDS begin to lose their waters due to land shrinkage, especially if
such loss benefits a major emitter.

But ITLOS may also suffer from the same issue outlined above: a lack of enforceability. This
may be due in part to the types of actions that can be raised in the tribunal. ITLOS can hear
disputes and legal questions, with the latter leading to the creation of an advisory opinion.122
This advisory opinion function is in use at the time of writing. The Commission of Small Island
States have submitted their request for an opinion on UNCLOS parties’ duties to prevent rises
in sea levels and damage to the marine environment. This case is currently in its relative
infancy, however, its decision, assuming one is to be made, may impact the legal landscape.'?
Nevertheless, this effect may not be large, due to the lack of strong enforcement powers at the
tail end of proceedings. The Statute of ITLOS states that its decisions are final and binding
upon both parties, in the event of disputes.’?* However, advisory opinions are just that:
advisory. They have no binding status and are used to clarify the law. Despite this, they can
still persuade and influence parties shown to be in the wrong. However, the likelihood of this
is limited due to the independence of the tribunal and distance from states allowing them to
avoid major legal and political pressures.t?> ITLOS states that decisions made in advisory
opinions carry no less weight than those in judgements.126 But this cannot be backed up by just
themselves. If states disregard advisory opinions or ignore the tribunal’s findings, the tribunal
can do no more.

Therefore, we have shown that, when working separately, the two main dispute resolution
methods outlined in UNCLOS are rather weak in ensuring lasting change. But what if the ICJ
and ITLOS instead work in tandem? This is something that may very well be the case for the
current application by the Small Island Commission. Advisory opinions by ITLOS are unlikely
to solve the climate enforceability issue themselves, however, by combining these as part of a
bigger project, the strength of the opinions would grow exponentially.12
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Before the ITLOS application, a similar issue was raised in the General Assembly, which has
now resulted in a request for an advisory opinion from the 1CJ on questions similar to those
before ITLOS.*?8 Due to the ICJ’s willingness to look to multiple sources of law, it would be
likely, and beneficial, for the 1CJ to hold off on making its opinion until after that of ITLOS.
Practically, this is more likely too due to the differing workload constraints. This semi-
collaborative effort may be the launchpad SIDS were hoping for. ITLOS can pass their verdict
on the questions before them, with the ICJ then using those opinions as a basis for its opinion.12°
This may lead to an ITLOS-formulated judgement being given 1CJ-level standing.

Drawing on the opinions of the specialist tribunal to pass an opinion by the lead international
court may be the best possible tandem solution. If this were to happen, it may in turn boost the
accountability of ITLOS and encourage states and groups to use its services and abide by its
decisions, disregarding the lack of formal accountability and remedial measures. However, this
will only work if the ICJ opinions are to be respected in light of the lack of formal
accountability measures.

Some have taken the grandeur of the ICJ to be enough to shake off the advisory tag of their
opinion. Interestingly, one party that has taken an 1CJ opinion as more than simply advisory
was ITLOS themselves, potentially attempting a shift in international legal thinking.13° By
stating that an 1CJ Advisory Opinion ‘resolved’ an existing dispute before the case ITLOS was
deciding upon, it used the Opinion as a precedent. Therefore, we see a form of normative, not
formative, acceptance of such opinion. SIDS can certainly use this to push the effects of climate
change not as ‘a matter of international law’,!3! but as ‘a matter of fact’,'3? using legal
innovation to modernise the legal landscape.133

4.2 Non-Legal and State-Specific Approaches

The final substantive point of this piece outlines what may happen if none of these approaches
is taken. There is an argument that states should be left to their own devices as it is a matter of
individual pride and individual problems. For example, consider the Cook Islands and New
Zealand. During the era of decolonisation, the Cooks began looking for independence from
New Zealand, as it was previously their territory, which they gained in 1964. However, this
independence was not detrimental to their relationship, as islanders were still classed as NZ
citizens despite legislative and political independence.'34 This means that when the time comes
for islanders to leave, they have an easy pathway into a major neighbouring nation already in

128 UNGA A/RES/77/276 (2023).

129 Statute of the International Court of Justice 1945, art 38(1)(d). For a Previous example see Territorial and
Maritime Dispute (Nicaragua v. Colombia) (Judgment) [2012] ICJ Rep 624, 668.

130 Mauritius/Maldives (n 126).
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132 ibid [232].

133 For a deeper discussion on these implications, see Niccold Lanzoni, ‘The Authority of ICJ Advisory
Opinions as Precedents: The Mauritius/Maldives Case’ (2022) 2(2) The Italian Review of International and
Comparative Law 296.

134 Cook Islands Constitution Act 1964 (Act of New Zealand Parliament) s 6.
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place. Although this may not save their island per se, due to their status as NZ citizens already,
they lose little in terms of statehood and representation, making this relationship a strong option
for their situation and maybe one for others to try and copy.

Another option for many states is the private contract. Contracts can be concluded between a
SIDS state and a neighbour to gain land to move the entire population to. This is a strong option
in the long run as it gives citizens a chance to move to a safer area whilst still retaining their
culture and nationality. For example, Fiji and Kiribati concluded a deal where Kiribati bought
around 5500 acres of land to use as a second home if its islands were to become uninhabitable.1*
However, there are some problems with this move, including finding a state to contract with
that is willing to give up land at a reasonable cost. The Maldives has approached India as a
possible relocation spot, however, they have demanded the right to fish and exploit marine
resources in return.13 Small states would have very little bargaining power, and safer states
could profit from desperation to SIDS detriment.

The final option is also the simplest, and that is creating a series of migration frameworks to
allow for pathways into other states. States would look to other, more developed, states hoping
to gain some form of corridor for their citizens to legally cross the border. Positively, pathways
are already in place, including a strong education pathway into Australia and New Zealand
from the Pacific.13’ This education could then be used to gain permanent work and permanent
residence, ensuring their safety. This is undeniably a very viable route, and this author has little
qualms about it as a route to a safer home. Migration plans also act as a workaround for
statelessness and refugee issues. If someone is moving of their own free will, they cannot fall
under the stateless or refugee headings. However, the main concern is that migration plans will
not ensure the state’s continued existence and will sever many cultural ties between islanders.
Therefore, this author proposes that migration plans should certainly be in place, however, they
should be used either as a temporary solution for work or education or as a backup option to
prevent the fall into a realm of forced displacement.

4.3 Recommendations

The beauty of creating novel solutions to novel problems is that the possibilities are endless.
State-specific options would mostly rely on creating agreements with neighbouring states. By
creating a bilateral or small multilateral agreement, one still gains the benefit of contractual
enforcement. However, this option should not be a leading one as it works against a universal
standardised system and could create confusion with states creating different agreements with
each other, each with differing terms, figures, and structures. Parties could instead look to
environmental law and human rights. Together, the pairing is strong as the people-centric
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human rights approach gives the climate fight a personal element. However, environmental
remedies are poor, driving the value of the human rights approach down significantly.
Therefore, we need to look at the option that can give useful remedies to the correct parties,
based potentially on a breach of rights, breach of contract or breach of obligations. ITLOS,
under the UNCLOS framework, does this. Its wide jurisdiction, specialist judges and
innovative legal outlook create a system where SIDS can hope to gain an answer that is more
influential than any they would gain under the existing frameworks outlined above. This is the
ideal solution for SIDS citizens and states.

5. CONCLUSIONS

This piece has covered a vast range of issues in an otherwise barren legal landscape. The views
and insights pushed here are only the tip of the iceberg. Other novel ideas may arise in the
coming years on this topic as the situation becomes more pressing. Other areas could garner an
entirely separate article, such as the implications of climate change on states themselves;
consider the recognition of a state with no territory, governments in situ or the Responsibility
to Protect doctrine. What is hopefully clear from this article is that there is still much work to
be done at an international level to provide meaningful solutions for SIDS suffering the most
from climate change.

The issue of SIDS is rather unfortunate. Sea level rise and the plethora of issues it brings with
it create fundamental economic, cultural, and agricultural issues. Inaction at this stage is
unacceptable.'®® Sadly, high emitters seem content to rely on the existing legal regimes and
structures as they know they are safe from a challenge, allowing them to bypass guilt and blame
for and ownership of the harm caused to other states and their citizens.13°

Little can be found in the climate-related conventions and treaties for SIDS and their citizens.
The UNFCCC is a good starting point for climate concerns, but its use of common but
differentiated responsibility and lack of enforcement measures harm its effectiveness as major
emitters could effectively bypass many of its rules. This led to the Paris Agreement, which
certainly was more promising than its predecessor. The set value of 2°C creates an end goal
that can be worked towards using states’ individual progressive targets. But the enforcement
measures, though a step up, are still not enough to prevent states from ignoring their climate
goals. What is a viable option, however, is the Warsaw Mechanism. Although still in its
infancy, the mechanism does have a high upside, via creating a loss and damage fund for
aggrieved states to dip into as an indirect remedy for climate damage. It remains to be seen
how effective it is, but this author hopes for the fund’s success.
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May 2023.
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In the event of islands becoming uninhabitable, we have to address the frameworks for the
protection of citizens themselves. The conventional frameworks for persons without a place to
go home to are inadequate for this purpose. It would be unwise to call SIDS citizens refugees
due to the strictness of the definition. Suppose one looks to expand the definition of refugee to
circumvent the persecution requirement. In that case, they are opening the door for many other
groups of citizens to do the same thing in the future. This led us to statelessness, which is also
rather flawed. Due to the quirks of the system, if states disappear, they will most likely still be
recognised by the international community to prevent statelessness. However, citizens will still
be without a home state. As citizens will be neither refugees nor stateless, we should look for
a better name, that of forced climate migrant, due to its neutrality and fluidity.

It is surely only a matter of time before the UNSC declares climate change to be a threat to
international peace and security. The threat of violence and rights breaches due to the increased
strain on resources, either in SIDS themselves or in their new home, should be enough to force
the Council into action. Such a declaration would open the door for much more UN action and
involvement. Due to the nature of the threat, this involvement should be more advisory than
active, as there is no actual material enemy to fight. This determination will, however, bring
much legitimacy to the plight of SIDS. Therefore, it should be realised as soon as possible.

Alongside both the Security Council determination and the loss and damage fund, there must
be other solutions, as neither of the former will suffice. States have been creating their own
agreements to allow for their continued existence. Although this is highly progressive and must
be encouraged, the lack of unity could cause future problems down the line, potentially due to
confusion because of the number of different agreements in place at the same time. This is a
viable route for states but should not be pushed into the foreground. States could look instead
to combine human rights and environmental law, the blossoming partnership between which
renders both regimes beneficial. However, environmental law’s inability to create lasting
remedies reduces its effectiveness. Therefore, the best option is to look at some form of
remedy-granting body, as most of the concerns outlined in this paper relate to this same
problem.

This is where ITLOS comes in. It seems the perfect choice as a tribunal with open legal
jurisdiction, expert members, and allowing non-state parties. Overall, it is argued here that
SIDS should look towards creative solutions. This should be through applications to ITLOS
and the materialisation of the Loss and Damage Fund, all in harmony with the Security
Council’s determination of a threat to peace, which will hopefully ensure the world is slowly
stabilising, and no longer slowly sinking.
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THE ROLE OF SCOTTISH PLANNING LAW IN
CONTRIBUTING TO ENVIRONMENTAL JUSTICE

Maria Gancheva *

ABSTRACT

The past two decades have seen substantial and wide-reaching reforms of the planning system
in Scotland, with the aims of enhancing access to planning information and strengthening
public engagement and participation. Yet, environmental justice as a standalone concept
features only as an implicit aspect of planning policy, despite Scotland’s ratification of the
principal environmental justice convention. The United Nations Economic Council for Europe
(UNECE) Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters (Aarhus Convention) rests on three fundamental
principles — access to information, public participation and access to justice. This paper
examines these principles through the prism of Scottish planning law and policy to identify
how the planning system contributes to compliance with environmental justice in Scotland.
Discussion of recent planning reforms reveals ample opportunities for citizens to participate in
decision-making and shape their local environment through the planning process, thereby
satisfying two of the Aarhus Convention pillars. Nevertheless, while the procedural right of
access to justice is generally observed, the lack of merits reviews in planning raises questions
about Scotland’s compliance. In this respect, the potential introduction of a specialist
environmental court is touched upon.

Keywords: Aarhus Convention, environmental justice, Scottish planning law

1. ENVIRONMENTAL JUSTICE ON THE SCOTTISH POLICY AGENDA
Increasingly afforded with more prominence in decision-making and policy in the UK as a
concept, considerations of environmental justice have similarly embedded themselves into the
planning process in Scotland. Particularly, following the UK’s ratification of the 1998 Aarhus
Convention and in light of the on-going reforms to the Scottish planning system, which strive
to create a more inclusive and transparent planning process, environmental justice now takes
up a space on the policy agenda.! Nevertheless, reference in the planning system to the issues
raised is virtually non-existent, which renders justice in environmental matters volatile as a
policy priority.2 This paper seeks to engage in discussion of how the planning system
contributes to the goals of environmental justice, as delineated by the three pillars of the Aarhus

* LLB (Hons), DPLP — University of Aberdeen. Maria has recently commenced a role as a trainee solicitor
with Turcan Connell in their Edinburgh office. She would like to thank the editorial team for their contributions.
The opinions expressed in this paper are the author’s own.
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Convention — each examined in its own right. Drawing on planning legislation and recent
policy documents produced by the Scottish Government, the view arrived at is that front-
loading participation in the planning system has secured benefits for environmental justice
compliance. Nevertheless, a key aspect that remains in need of being addressed is the inherent
inequality that exists in the planning process, due to the limited recourse of third-party
individuals to the justice system, in relation to which the option for an environmental court is
discussed.

2. BACKGROUND AND DEFINITION OF ENVIRONMENTAL JUSTICE
Based on the premise that every individual has a right to live in a healthy environment and
have equal access to environmental resources, environmental justice as a concept is rather
nebulous and potentially quite wide-ranging.® It thus encompasses several issues, which
include equal distribution of environmental harms and mechanisms to facilitate public
participation in decision-making.* The environmental justice movement found its roots in the
United States in the 1970s and 1980s, as a response to the disproportionate burden of
environmental pollution and hazards faced by marginalised communities, particularly amongst
African American populations.® Since its emergence, environmental justice has been the
subject of much discourse with emphasis both on the equal distribution of environmental harms
and issues of participation and access to information.® In the UK, the notion of environmental
justice surfaced later than in the US, driven mainly as a top-down response to international
agreements, amongst which is the Aarhus Convention.” Reduced to its essential elements, the
Aarhus Convention, (to which the UK, and by implication Scotland, is a party)® gives force to
the human right to enjoy a clean environment, doing so through three fundamental pillars —
access to information, public participation and access to justice.® Tackling these problems is a
complicated process, not least because of the lack of a precise definition of the concept in
domestic Scottish law. Arguably, however, the planning system, with its cross-cutting nature,
represents the most suitable venue for providing environmental justice through the
development management process, by either allocating space for or controlling developments. i
Despite the lack of express reference to environmental justice in legislative and policy
commitments in Scotland, among its amalgam of goals, planning seeks to adequately preserve

2 Mention of the Aarhus Convention is absent from the latest planning legislation. See Mark Poustie, ‘The
Planning (Scotland) Act 2019 Reforms: Some Observations on Rights Issues’ (2020) 198 Scottish Planning and
Environmental Law 34, 34.
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2022,

9 Aarhus Convention, art 1.

10 Eurig Scandrett, ‘Environmental Justice in Scotland: Policy, Pedagogy and Praxis’ (2007) 2(4) Environmental
Research Letters 3.
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the environment and improve it through careful support for new developments, with the
ultimate aim of promoting the long-term public interest.?

3. OVERVIEW OF THE PLANNING SYSTEM IN SCOTLAND

Prior to embarking on a discussion of how environmental justice fits into the planning regime
in Scotland, it is beneficial to provide a brief account of how the planning system operates,
with a particular focus on the rationale behind its recent reforms. This is crucial to
understanding the complexity of the planning system and how law and policy intersect to shape
it. Since its introduction, the Town and Country Planning (Scotland) Act 1997 has underpinned
the Scottish planning regime and it serves to set out the legal foundation for the powers, duties,
and procedures of planning authorities, as well as the preparation of development plans.'? The
framework provided by the 1997 Act and its subsequent amendments is, however, also largely
supplemented by policy in the form of planning guidance across a range of planning issues.13
For instance, the Scottish Government planning policy is contained within the National
Planning Framework (NPF), which is the long-term spatial strategy for Scotland, alongside
planning circulars and advice notes frequently produced by the Government.'4 On a local level,
each planning authority is required to prepare its own Local Development Plan (LDP), which
provides the policy context for determining planning applications and shaping development in
their respective areas.’®> Coupled with the NPF, Local Development Plans are the basis of the
plan-led system in Scotland, which requires that decisions on planning applications must be
made in accordance with the development plan.16

As regards the concept of environmental justice in the operation of the planning system, several
years after the enactment of the 1997 legislation, gaps were identified in the planning regime
which in the eyes of the Government rendered it ripe for reform. Hence, an overhaul of the
planning system was envisaged, with the goal of making land-use planning more flexible and
fit for purpose in modern society.l” Among the key objectives of the reforms, which culminated
in the Planning etc. (Scotland) Act 2006, was the strengthening of effective public inclusion
by providing more opportunities for participation, which are examined in turn further on in
this paper.18 Extensive consultations prior to the reform identified concerns that the planning
system was overly complicated, reactive, and unresponsive to environmental matters.®
Similarly influential in driving the introduction of the 2006 legislation was the commitment of
the then First Minister to strengthening environmental justice and Aarhus Convention-derived
rights.2® The 2006 planning changes, deemed ‘the most fundamental and comprehensive

11 Neil Collar, Planning (4t edn, W. Green 2016) para 1.16; Town and Country Planning (Scotland) Act 1997, s
3ZA(1) (TCP(S)A 1997).

12 TCP(S)A 1997, as amended by Planning etc (Scotland) Act 2006 and Planning (Scotland) Act 2019.

13 Anne-Michelle Slater, Planning Law Essentials (Edinburgh University Press 2014) 32.

14 Ray McMaster, Alan Prior and John Watchman, Scottish Planning Law (3" edn, Bloomsbury Professional
2013) 25.

15 TCP(S)A 1997, ss 15 — 20A.

16 Scottish Government, Local Development Planning — Draft Guidance on Local Development Planning
(Edinburgh, December 2021) 6.

17 Scottish Executive, Modernising the Planning System (White Paper, June 2005).

18 jbid para 4.1.

19 ibid.
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reform of the planning system since it was created’,?! secured a positive outcome for Aarhus
compliance. However, further potential to improve the system was identified ten years after
the first reforms, particularly with the aim of empowering communities and making planning
more effective in engaging the public, so as to bolster trust in the system.??2 Having examined
the basic principles of the planning system, the discussion will now shift to evaluating its
interplay with the pillars of the Aarhus Convention.

4. RIGHT OF ACCESS TO INFORMATION
As its fundamental purpose, the planning system seeks to act as an essential democratic forum,
through which citizens can participate in the decision-making process, which has a direct
bearing on the places they live, work, and relax. As such, continued and increasing emphasis
is placed on the value of public access to information. Such access is central to the successful
operation of the planning system and by implication — encouraging individual responsibility
for the environment.?® The planning process, going beyond a simple exercise of controlling
development, is a crucial tool in facilitating transparency by allowing people to engage with
planning decisions in an informed manner.2* The planning system in Scotland has always been
tasked with weighing up the oftentimes competing interests of developers and the wider public,
but the position of the latter has been particularly strong since the reforms intended to
modernise the system aimed at ensuring public engagement as a planning priority.2®> Reflected
further in the subsequent review of the system, which culminated in the 2019 legislation, an
open and transparent decision-making process echoes throughout planning in Scotland through
a host of measures for citizens to access information about planning decisions. A key element
in this regard is the requirement for planning authorities to publish information, encompassing
how decisions are arrived at, as opposed to mere disclosure of the decision text.?
Supplemented further by decision notices in all cases, intended to divulge the full reasons of
the authority for arriving at the particular conclusion, these improvements certainly ensure
compliance with the spirit of the Aarhus Convention, which mandates that the reasoning behind
a decision be accessible to the public.?” The level of public awareness is further reinforced by
the publicity principles, attached to a putative planning permission, both in terms of the wider
public and those who are directly affected by the grant of a permission. Although varying to a
degree among planning authorities in terms of precise practice and dependent on the size and
sensitivity of the development put forward, all proposals are made publicly available.?® Further

20 Jack McConnell, ‘Speech on the Executive’s Environmental Policy, Dynamic Earth’ (Edinburgh, 18 February
2002).

21 Malcolm Chisholm MSP, on the introduction of The Planning etc (Scotland) Bill into the Scottish Parliament
(19 December 2005).

22 Crawford Beveridge, Petra Biberbach and John Hamilton, Empowering Planning to Deliver Great Places: An
Independent Review of the Scottish Planning System (Scottish Government 2016) 6.

23 Jeremy Rowan-Robinson, Andrea Ross, William Walton & Julie Rothnie, ‘Public Access to Environmental
Information: A Means to What Ends?’ (1996) 8 Journal of Environmental Law 19.

2% Collar (n 11) para 10.01.

2 Margaret Bochel and Pippa Robertson, ‘Planning (Scotland) Act 2019: An Overview’ (2019) 194 Scottish
Planning & Environmental Law 84, 84; Scottish Executive, Planning etc. (Scotland) Bill Policy Memorandum
(SP Bill 51) (2005) para 3.

26 TCP(S)A 1997, s 36(1)(aa)-(ad) (as inserted by Planning, etc. (Scotland) Act 2006, s 12(a)(i)).

27 TCP(S)A 1997, s 43(1A) (as inserted by Planning, etc. (Scotland) Act 2006, s 16(b)); Aarhus Convention, art
6(9).
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potential for increased transparency was provided by the Scottish planning system in the form
of good neighbour agreements — mechanisms created by the 2006 Act with the aim of raising
local environmental standards, with benefits to communities in increased access to
environmental decision-making about their locality.?° Though limited in their use as of yet and
doubted for their scope,3® such agreements provide another arena through which planning can
enhance public awareness about environmental concerns.3* As such, one can surmise that on
the whole, the role of planning in Scotland in securing the first tenet of environmental justice
IS a positive one.

5. PUBLIC PARTICPATION IN DECISION-MAKING

As a corollary to meaningful access to environmental information, it is imperative under the
aims of environmental justice that citizens be provided with the opportunity meaningfully to
participate in the planning process.? In the Scottish system, the high point of public
engagement comes with the right of the general public to lodge a representation (whether in
the form of support, objection, or comment) which, if legitimate, legally becomes a material
consideration for the planning authority to have regard to upon deciding on the grant of
permission.33 Nonetheless, public concern, although material to an application, is qualified as
being legitimate and relevant, and as such considerable power rests within the province of local
authorities, which the courts will not interfere with.3*

A further venue where increased engagement is apparent is in the front-loading of the planning
system, brought about by the 2006 reforms, through measures to include pre-application
consultations and pre-determination hearings, both of which notably encourage early
engagement.®® There is recognisable merit in a system designed to have robust early
participation mechanisms, though scepticism remains as to whether the system is in fact
meaningfully engaging citizens.36 The planning legislation stipulates for the preparation and
publication of a pre-application consultation report in relation to certain types of developments,
which outlines what has been done to achieve community engagement,3’ yet the effectiveness
of these provisions remains questionable. Similar to the above expressed concerns, the views
detailed in any such consultation are not required to be taken on board, nor reflected in a
subsequent application, thus adding substance to concerns that consultations merely present a

28 Adam Sheppard, Deborah Peel, Heather Richie and Sophie Berry, The Essential Guide to Planning Law:
Decision-making and Practice in the UK (Policy Press 2017) 112.

29 Barbara M Illsley, ‘Good Neighbour Agreements: The First Step to Environmental Justice?” (2002) 7(1)
Local Environment 69, 72.

30 Collar (n 11) para 6.56; Anne-Michelle Slater and Ole W Pedersen, ‘Environmental Justice Lessons on
Definition and Delivery from Scotland’ (2009) 52(6) Journal of Environmental Planning and Management 797,
808.

L lIsley (n 29) 76.

32 Aarhus Convention, art 6

3 Planning Circular 3/2013, Development Management Procedures, Annex A, para 5.

34 Mhairi Aitken, ‘A Three-Dimensional View of Public Participation in Scottish Land-Use Planning:
Empowerment or Social Control?” (2010) 9(3) Planning Theory 248, 252; Seddon Properties Ltd v Secretary of
State for the Environment [1978] JPL 835 (Forbes J).

35 TCP(S)A 1997, ss 35A-C (pre-application consultations) and 38A (pre-determination hearings).

36 Beveridge, Biberbach and Hamilton (n 22) para 8.1.

ST TCP(S)A 1997, ss 35A-C.
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‘tick box exercise’.38 Positive signs of change were brought in by the 2019 reforms, which
elevated the National Planning Framework as an element of the development plan, as a
consequence of which it is to be the subject of a public consultation under a Strategic
Environmental Assessment (SEA).® Significant, for providing what Poustie regards as ‘a
systematic approach to public participation’, such an exercise of consultation is nevertheless
unlikely to feature a hearing, thus merely presenting yet another opportunity for representations
to be made.*° Despite the uncertainty around how much weight is to be attached to such
representations once lodged, it is welcome that the minimum threshold of obligations under
the Aarhus Convention for participation in plan-making and programme-making is satisfied
by the Scottish planning system.*! Since the Scottish Planning Policy now forms a statutory
component of the NPF,*2 it is, in itself, subject to scrutiny under the SEA, which is likely to
bring the advantage of elevated compliance with the Aarhus Convention.*® With the policy
aim of bolstering community engagement in development planning in mind,* the 2019 reforms
provided welcome powers to community bodies to produce Local Place Plans (LPPs) as
expressions of planning aspirations for their areas, which planning authorities must regard as
material in any subsequent preparation of a Local Development Plan.*> A key consideration, to
which Poustie compellingly points as diminishing the potential for engagement to which LPPs
were envisaged to contribute,* lies in their character as non-statutory plans, despite initial
recommendations.*” Whilst they do enable community engagement to a certain extent, their
ability to strengthen participation is stifled by the failure to incorporate them into the statutory
development process.*®

On reflection, the core purpose of environmental justice in securing meaningful public
participation is adequately reflected in the Scottish planning system, through ample venues for
citizens to exercise their procedural right to be involved in development planning, and, by
implication, decisions which affect the environment more widely. Contending that the public
are not without influence in shaping the planning process,* it is perhaps regrettable that
consecutive review of the planning system failed to secure better protection for the principles
of environmental justice.

38 Beveridge, Biberbach and Hamilton (n 22) para 6.13.

39 Environmental Assessment (Scotland) Act 2005 (asp 15), s 5(3).

40 Mark Poustie, ‘The Planning (Scotland) Act 2019 Reforms: Some Observations on Rights Issues’ (2020) 198
Scottish Planning and Environmental Law 34, 35.

41 jbid 35.

42 TCP(S)A 1997, s 3A(2) (as inserted by Planning (Scotland) Act 2019, s 2(2)).

43 poustie (n 40) 35.

44 Scottish Executive, Planning (Scotland) Bill Policy Memorandum (SP Bill 23) (2017) paras 75-79.

45 TCP(S)A 1997, ss 15A-15B and Sch 19 (inserted by P(S)A 2019, s 14).

46 poustie (n 40) 36.

47 Beveridge, Biberbach and Hamilton (n 22) Recommendation 44 at 38.

48 William Walton, ‘The Planning (Scotland) Bill 2017: Can Local Place Plans Restore Community Confidence
in the Scottish Planning System?’ [2019] Juridical Review 160, 172; Scottish Parliament, Local Government
and Communities Committee, Official Report, col.5 (28 February 2018) 5.

49 Aitken (n 34) 262.
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6. ACCESS TO JUSTICE

The third central tenet of environmental justice, as outlined in the Aarhus Convention, pertains
to the need for those aggrieved by environmental decision-making to be able to lodge a
challenge in the courts.>® Members of the public, concerned by the environmental implications
of a planning decision, are faced with two principal routes for challenge before the Court of
Session, the ability of each of which to address environmental matters is questionable.>* One
is a statutory review procedure, aimed at approval of a development plan; the other — common
law judicial review — is at present the only procedure through which breaches of environmental
laws may be addressed in Scotland.2 Whilst, in principle, the venue for exercising the
procedural rights of challenge exists in the planning system, one must appreciate the limitations
associated with such court procedures, owing notably to the absence of a full merits review.53
This, in essence, signifies that the right of challenge before the Court of Session only stretches
so far as it concerns the legality of the decision taken, rather than review of the planning merits
thereof.>* Thus, if the substance of environmental law has been violated during a planning
decision —in other words, the violation relates to the decision’s substantive legality — applicants
for judicial review in Scotland effectively have no recourse to a challenge,> despite the
language of the Aarhus Convention expressly engaging the substantive legality of any decision.'
As such, the matter of whether the judicial review procedures of planning decisions in Scotland
meet the requirements for environmental justice is a contentious one, and indeed one which is
currently open for consideration before the Aarhus Convention Compliance Committee. 5’

Furthermore, on several previous occasions, Scotland has been found to be Aarhus non-
compliant as regards requirements on access to justice, due to the barrier posed by the
‘prohibitively’ high costs of environmental litigation, running in direct contravention of Article
9(4).58 Bearing in mind the above criticisms, the Environmental Rights Centre for Scotland
has compellingly put forward the case for establishing a separate environmental court or
tribunal (ECT) in Scotland, which would carry the potential for more affordable inquiries
where the substance of environmental law is alleged to have been breached.>® The appeals
procedure to the Scottish Ministers for national and major developments and to Local Review
Bodies for local developments could aid the establishment of an ECT, by acting as an example

50 Aarhus Convention, art 9.

51 Collar (n 11) para 10.09.

52 Environmental Rights Centre for Scotland, ‘ Access to Justice on the Environment and Whether Scotland is
Providing It’ (ERCS information Sheet No 3, September 2021).

53 West v Secretary of State for Scotland 1992 SC 385, 413.

54 Collar (n 11) para 10.09.

%5 ibid para 10.12.

5 Aarhus Convention, art 9(2).

57 United Nations Economic Commission for Europe, ‘Communication ACCC/C/2017/156 United Kingdom’
<https://unece.org/env/pp/cc/acce.c.2017.156_united-kingdom> accessed 21 November 2022.

% Mary Church, ‘Tipping the Scales: Complying with the Aarhus Convention on Access to Environmental
Justice’ (Friends of the Earth Scotland, 2011) 13 — 14; R (on the application of Edwards and Pallikaropoulos) v
Environment Agency and Others [2013] 3 CMLR 18.

%9 Environmental Rights Centre for Scotland, ‘Why Scotland Needs an Environmental Court or Tribunal’

(October 2021) <www.ercs.scot/wp/wp-content/uploads/2021/12/Why-Scotland-needs-an-ECT-Oct-2021.pdf>
accessed 21 November 2022.

87



for the introduction of full merits reviews.®% Whilst the dispute resolution procedures of the
planning process establish an arena where environmental disputes may be addressed, the
planning system is arguably ill-equipped to deal with matters of the environment, due to the
complex web of principles that make up environmental law.5! Hence, there are recognised
benefits that judicial specialisation in the form of an ECT could bring for comprehensive access
to environmental justice, in that moving environmental cases away from the planning process
would provide the opportunity for them to be assessed more efficiently.52

A further venue through which the land-use planning system in Scotland can facilitate access
to environmental justice is with respect to the introduction of a third-party right of appeal to
planning decisions — the subject of several unsuccessful attempts thus far.6® Though not legally
mandated by the Aarhus Convention, the extension of such rights of appeal to those other than
a developer applying for planning consent has the potential to increase Scottish commitments
to environmental justice. The status quo arrangements for challenging the consent for planning
approval in the Scottish planning process invoke considerations of perceived unfairness, for
whilst there are ample mechanisms in place to ensure developers are able to question the merits
of a decision by a planning authority to refuse consent, aggrieved third parties have no
comparable means of recourse.®* Despite, as Collar has pointed out, the Court of Session
becoming more receptive to third-party applications for judicial review in planning,® a
comprehensive third-party right of appeal on the merits would provide more adequate
safeguarding of environmental standards in planning and remedy inefficiencies in the system,
owing to the impossibility of a merits challenge.%® Repeatedly alluded to during the reforms
but subsequently abandoned, third-party rights of appeal could offer the prospect of
accountability of planning authorities and underpin genuine public participation, rather than
prioritising the interests of the development industry to the detriment of those who experience
the effects of development.6” Curiously, the appeals process underlines a paradox — there is
recognition that good planning is promoted by enhanced public engagement, yet the critical
mechanism for engagement in having the right to an appeal is reserved only for the developer.58
The introduction of a controlled third-party right of appeal could redress the imbalance
highlighted above, by making planning authorities as answerable for granting an approval, as
for refusing one.®® With the above considerations in mind, one can discern that the planning

60 jbid 21.

61 George Pring and Catherine Pring, ‘Greening Justice: Creating and Improving Environmental Courts and
Tribunals’ (The Access Initiative, 2009) 14.

62ERCS (n 62) 10— 11.

63 Sandra White MSP, Proposed Third Party Planning Rights of Appeal Bill: A Consultation Paper (3 July
2003); Friends of the Earth Scotland, Briefing on the Introduction of a Third Party Right of Appeal in Scotland
(March 2004) <Microsoft Word - briefing TPRA. (foe.scot)> last accessed 20 October 2023.

64 Green Balance, Leigh Day & Co Solicitors, John Popham, Michael Purdue, ‘Third Party Rights of Appeal in
Planning’ (Research Project, Campaign to Protect Rural England 2002) 5.

8 Collar (n 11) para 10.10.

66 For example, St Andrews Environmental Protection Association Ltd v Fife Council 2016 SLT 979.

67 Duncan McLaren, ‘Third Party Rights of Appeal in Scotland: Something Rotten?’ (2006) 7(3) Planning
Theory & Practice 346, 346.
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331.
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system in Scotland allows for the exercise of access to environmental justice in Aarhus
Convention terms as a minimum, yet there is an appreciable discrepancy between the position
of developers and concerned third parties.

7. CONCLUSION
The inclusion of environmental justice as a separate element on the planning agenda can be
observed as implicit, rather than direct. Yet, the discussion has identified that various reforms
over the years have resulted in positive achievements for Scotland’s adherence to the principles
of the Aarhus Convention. Though not explicitly featuring in the reforms, nor the subsequent
legislation, environmental justice has firmly embedded itself as a concept in the planning
process. The land-use planning system in Scotland has a strong presumption in favour of
development, with public engagement seen as reactive to policies in the development plan.
Nonetheless, numerous opportunities have been identified for citizens to effectively participate
in decision-making which shapes the places around them. Although the pillars of the Aarhus
Convention appear to be satisfied as a minimum, with respect to the procedural right of access
to justice, the unavailability of a merits review raises important questions, which would perhaps
better stand answered under the jurisdiction of a specialist environmental court or through
procedures for comprehensive third-party rights of appeal.
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AN EVALUATION OF THE DEFAMATION AND MALICIOUS
PUBLICATION (SCOTLAND) ACT (DMP(S)A) 2021

Kiera Bayne *

ABSTRACT

The Defamation and Malicious Publication (Scotland) Act 2021 came into force in August
2022, with the purpose of modernising and improving the law in Scotland. To an extent, the
legislation has adapted the law so as to resemble the law in England. This paper begins by
analysing the composition of the legislation, including the conditions required for a defamation
claim, defences, remedies, malicious publication, and further changes introduced. It then
continues by evaluating the impact of the new legislation. It appears that the law can now be
easily understood by persons outside of the legal sphere and there is arguably now a more equal
balance of human rights such as free speech between parties. The Scottish Civil Justice Hub is
analysing the impact of the legislation and assisting in its implementation. The actual impact,
however, will require further evaluation at a later date.

1. INTRODUCTION

The Defamation and Malicious Publication (Scotland) Act (DMP(S)A) 2021 came into force
on 8" August 2022.1 The reform of the law was substantially initiated by a report presented by
the Scottish Law Commission in 2017.2 The Scottish Parliament stated that the aim of the Act
was to ‘modernise and simplify the law of defamation and of verbal injury in Scotland’.3 The
intended result was that the law would ‘create a better balance between freedom of speech and
protecting a person’s reputation and make the law easier to understand and use’.*

2. CONDITIONS
Under the new law, for the pursuer to have a successful claim, two conditions must be satisfied.
Firstly, it must be established that a statement was made about them. In most cases, it is likely
to be very easy to determine whether the statement is about the pursuer. Section 1(4)(b) outlines
that a statement is ‘published’ in essentially any form so long as it is ‘communicated’ to an
individual ‘in a manner that the person can access and understand’.> A new requirement was

*Studying LLB Scots Law with English Law and European Legal Studies
1 Brlan Pollock & Sophie Richardson ‘The New Scots Law of Defamation in 2021” (Lindsays)
. .CO. ights/the-new-scots-law-of-defamation-in-2021> accessed 5

Oct 2022

2 Scottish Law Commission, Report on Defamation (Scot Law Com No 248); ‘Defamation and Malicious
Publication (Scotland) Bill” (The Scottish Parliament) <https://www.parliament.scot/bills-and-
laws/bills/defamation-and-malicious-publication-scotland-bill> accessed 2 October 2022 and Scottish Law
Commission Report
<https://www.scotlawcom.gov.uk/files/7315/1316/5353/Report_on_Defamation_Report No_248.pdf> accessed

12 November 2023.
3 ibid.
4 ibid.
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introduced in Section 1(2)(b), that ‘A has published the statement to a person other than B’.
Section 2 confirmed the principle that public authorities are barred from making a claim for
defamation, which was previously established in the case of Derbyshire County Council v
Times Newspapers Ltd.” The justification for this restriction is that a ‘democratically elected
governmental body should be open to uninhibited public criticism”.8

Secondly, the statement must have been legally defamatory. Section 1(4)(a) of the legislation
defines defamation as a statement that ‘causes harm to the person’s reputation’ by reference to
an objective standard, that being if the reputation would be lowered ‘in the estimation of
ordinary persons’.? What the courts consider to be defamatory will naturally develop to adapt
to changes in society.

3. DEFENCES
It is stated in section 8 of the new legislation that the common law defences of ‘innocent
dissemination’, ‘veritas’, ‘Reynolds defence’, and ‘fair comment’ are no longer effective, and
the new defences are outlined elsewhere in the legislation.10

The defence of ‘truth’ in Section 5 is applicable when the defender can prove that the harmful
element of the statement was, in fact, true.!! If more than one accusation was made, the
defender is only required to prove the accusations which caused ‘serious harm’ to be true.!?

Section 6 creates the statutory defence of ‘publication on a matter of public interest’, provided
however, that the defender must have ‘reasonably believed that their statement concerned the
public’.13

Section 7 covers the defence of ‘honest opinion’.4 The statement must have been an expression
of a ‘genuinely’ held opinion; it must have clearly indicated ‘the evidence on which it was
based’; and it must be likely that an ‘honest person’ would have held the same opinion after
viewing the evidence provided.'®

5 Defamation and Malicious Publication (Scotland) Act 2021, s1(4)(b) (DMP(S)A).

6 ibid s1(2)(b); Angus Evans and Abigail Bremner ‘Defamation and Malicious Publication (Scotland) Bill — The
Main Issues’ (The Scottish Parliament, 11/03/2020)
<https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/3/11/Defamation-and-Malicious-
Publication--Scotland--Bill#The-main-issues> accessed 2 October 2022.

7 DMP(S)A s 2; Derbyshire County Council v Times Newspapers Ltd [1993] AC 534.

8 Derbyshire County Council v Times Newspapers Ltd [1993] AC 534.

9DMP(S)A, s 1(4)(a).

10 ibid s 8; ‘The Word is Out: The Defamation and Malicious Publication (Scotland) Act 2021 Is Now in Force’
(CMS Law-Now, 11/08/2022) < https://www.cms-lawnow.com/ealerts/2022/08/the-word-is-out-the-defamation-
and-malicious-publication-scotland-act-2021-is-now-in-
force#:~:text=The%20Defamation%20and%20Malicious%20Publication%20(Scotland)%20Act%202021%20(

%E2%80%9C.came%20into%20force%200n%20Monday> accessed 1 October 2022.
11 DMP(S)A s 5.

12 ibid s 5(2).

12 ibid s 6(1)(b).

14 ibid s 7.

15 ibid s 7(2), (3), (4).
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There may be a defence of either absolute or qualified privilege. The former applies to, for
example, ‘contemporaneous reports of court proceedings’.1® Qualified privilege applies to
things such as ‘peer-reviewed statements in scientific or academic journals’; however, this
privilege is removed if it is proven that the statement was made with ‘malice’.’

4. REMEDIES
The legislation provides defenders with the option to ‘offer to make amends’.*® For example,
correcting a statement, offering a ‘sufficient’ apology, or paying compensation.!® The offer
must be made in writing, and the pursuer has the opportunity to accept or decline the offer.2
This option allows individuals to avoid any extra unnecessary expenses, which is especially
helpful when considering the fact that financial expenses may deter individuals from raising a
defamation claim.?

Other remedies include publishing the court’s judgment, ‘making a statement in open court’,
getting rid of the statement, or informing others that a court case is ongoing.?? These remedies
once again adapt the law in Scotland to resemble the law in England.?

5. MALICIOUS PUBLICATION

Part 2 of the Act focuses on ‘malicious publication’, thus replacing what was previously known
as ‘verbal injury’.?* This outlines that an action could be raised if a malicious statement has
been made which: causes ‘harm to business interests’; causes ‘doubt as to title to property’; or
‘criticises assets’.?® A statement is deemed to be malicious if; it is ‘presented as being a
statement of fact’ and is ‘sufficiently credible so as to mislead’; the defender ‘knew the
imputation was false or was recklessly indifferent as to the truth’; and it was ‘motivated by
malicious intention’.26 The onus is on the pursuer to prove that these conditions have been
fulfilled.2” Further requirements include that the statement was made to a third party and that
it must have ‘caused (or [be] likely to cause) financial loss’ to the pursuer.?® The pursuer may
have a right to damages which can be calculated with regard to any ‘distress and anxiety’.?°

6. OTHER CHANGES TO THE LAW

16 jbid s 9.

17 ibid s 10 and s11(2).

18 DMP(S)A s 13.

19 jbid s 13(1)(a), (b) and (d); CMS (n 10).

20 DMP(S)A s 13(2)(b) and s 14.

21 Lindsays (n 1).

2 DMP(S)A, ss 28, 29 and 30.

23 Evans and Bremner (n 6).

24 CMS (n 10); DMP(S)A, s 27.

25 DMP(S)A s 21, s 22 and s 23.

26 jbid s 21(2).

27 ibid s 21(2), s 22(2) and s 23(2); Scottish Parliament (n 2).
28 DMP(S)A, s 21(1)(a) and (b), s 22(1)(a) and (b) and s 23(1)(a) and (b); CMS (n 10).
29 DMP(S)A s 26; Lindsays (n 1).
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A lot of the changes recommended by the Scottish Law Commission’s report that were adopted
to a great extent align the law in Scotland to that in England and Wales.30

6.1 Serious Harm

The Act raised the standard of seriousness required of the defamation in question to a ‘serious
harm threshold’.3! Section 1(2)(b) of the DMP(S)A states that the statement made by the
defender must have caused ‘serious harm’ or for the purposes of a company, ‘serious financial
loss’.32 This change reflects the law of England and Wales.® It is apparent that this will make
it more difficult for claimants to raise a claim. It is intended, however, to streamline the number
of potential claims so as to allow only those which are of significance.34

6.2 Secondary Publishers

Section 3 provides protections for ‘secondary publishers’ by ensuring that a claim can only be
brought against the ‘author, editor or publisher’.%> Prior to the enactment of this legislation,
every individual who ‘repeated’ the statement was liable for defamation.36 This change reflects
the growing popularity of social media and the common use of functions such as ‘liking’ or
‘sharing’ a post, the use of which would not make an individual liable to proceedings except
in cases where this contribution does indeed ‘materially increase the harm’.3” This evidently
reduces the number of people against whom an action can be brought to only those who are
‘responsible for the statement’s content or the decision to publish it’.3

One thing which will be interesting to observe is whether influential individuals on social
media platforms would be held to a ‘higher standard’ than ‘ordinary’ individuals, and whether
their contributions are more likely to be found to ‘materially increase the harm’.%° If this were
found to be true, it could be justified on the basis that the ‘influencers’ should be burdened
with an appropriate amount of responsibility.4°

6.3 One Year Cut Off

The legislation, in section 32(2), has reduced the time limitation period for a claimant to raise
an issue, from three years to one year.*! The law, in this respect, has aligned with England and
Wales.*? The time constraint begins the moment the statement is ‘communicated’ to another
individual and they have ‘seen or heard it’.#3 This date is only changed in the circumstances

30 Scottish Law Commission (n 2); Scottish Parliament (n 2).

81 Christine O’Neill & Niall McLean, ‘Developments in Defamation: Scotland and England’ (In House Lawyer)
< https://www.inhouselawyer.co.uk/legal-briefing/developments-in-defamation-scotland-and-england/>
accessed 1 October 2022; DMP(S)A, s 1(2)(b).

32 DMP(S)A s 1(2)(a) and s 1(3).

33 In House Lawyer (n 31).

34 CMS (n 10).

35 DMP(S)A s 3(1)(a).

36 jbid; DMP(S)A, s 3.

87 CMS (n 10); DMP(S)A s 3(3)(b); Lindsays (n 1).

38 DMP(S)A, s 3(1)(b)(ii).

39 CMS (n 10); Lindsays (n 1).

40 |indsays (n 1).

41 DMP(S)A, s 32(2); CMS (n 10).

42 In House Lawyer (n 31).
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when the statement has been published in a subsequent way which is ‘materially different’
from its original form.*

6.4 Jurisdiction

The legislation dictates that normally an individual ‘not domiciled in the UK’ and against
whom an action is brought will not come under the jurisdiction of Scottish courts in defamation
cases unless it is deemed that this is ‘the most appropriate place’ to deal with the matter.*®

7. EVALUATION OF THE IMPACT OF THE LEGISLATION

It could be relevant to analyse the 2021 Act with regard to human rights law. It would appear
as though the legislation has attempted to ‘balance’ Article 10 and Article 8 of the European
Convention on Human Rights; the rights to ‘freedom of expression’ and ‘respect for private
life’, respectively.*® The legislation evidently tried to remain compatible with the Convention.
The 2021 Act respects the right to express oneself but, as the Convention dictates, restricts the
right when the reputation of another individual is threatened.4” The European Court of Human
Rights has found that reputation can be included under Article 8 of the Convention.*® It could
be concluded that the legislation suitably balances these rights, and, in doing so, upholds
individuals’ human rights.4°

On analysis, it is apparent that reform to the Scottish law of defamation has chosen to take a
very similar direction to that exhibited in the law of England and Wales, which was also
reformed with the introduction of the Defamation Act 2013.5° The two Acts are, however, not
identical. For example, the 2013 Act explicitly mentions a defence for ‘website operators’,
while the Scottish 2021 Act does not.> However, they may, in fact, be covered by section 3 of
the 2021 Act, which mentions certain circumstances under which a person cannot be liable for
publication, including ‘operating ... system or service’ which makes the defamatory statement
‘available in electronic form’.52

As aforementioned, the intention with the 2021 Act was to ‘modernise and simplify the law’.53
The Act has, in fact ‘codified’ the law of defamation which previously was only to be discerned
from observing common law judgments and ‘several pieces of legislation’.> It could be argued
that a reform of the law was, at the time, required because this lack of codification meant that
the law was more confusing and inaccessible when it need not be.> The law is currently able

43 DMP(S)A, s 1(4).

44 ibid s 32(3).

45 jbid s 19.

46 Evans and Bremner (n 6).

47 European Convention on Human Rights, art 10(2); DMP(S)A, s 10(2).
48 Evans and Bremner (n 6).

49 ibid.

50 CMS (n 10).

51 Defamation Act 2013, s 5; In House Lawyer (n 31).
52 DMP(S)A, s 3(4)(d).

53 Scottish Parliament (n 2).

54ibid; Lindsays (n 1).

5 Lindsays (n 1).
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to be interpreted, understood, and implemented by those persons who are not legal
professionals and as a consequence, are not well versed in deciphering the law from relevant
cases.® This ‘improvement” may make it easier for an individual to raise a claim of defamation
because ‘laypersons’ will be able to recognise when they have a viable chance of bringing a
successful case.>” Because the law in Scotland is now in a similar position to England and
Wales, persons can use not only the 2021 Act but also precedent established in those countries
through case law.%®

On the other hand, there are some changes introduced with the Act which have arguably made
it more difficult for someone to pursue a claim. Despite the law being more ‘accessible’ for
individuals, it has also become more ‘streamlined’ so as to narrow the number of claims which
satisfy the requirements for raising a case.®® This includes, as aforementioned, reducing the
time period in which a claim can be raised, removing the ability to pursue a ‘secondary
publisher’, and increasing the ‘harm’ threshold.

It has not yet been established whether the reforms to the law have, in fact, lowered or increased
the number of claims arising.5° This is a question that will clearly have to be answered at a
later date.

The focus on ‘modernising’ the law reflects societal developments in the field of technology,
particularly with the increasing prominence of social media.®* The Scottish Parliament reported
that, prior to the enactment of the 2021 Act, the last time legislation on defamation was
amended was 1996.52 It is undeniable that since that time, there have been astounding
developments in the way in which persons communicate with one another and with the wider
public. The 2021 Act attempts to address the changes, in particular with the protection of
‘secondary publishers’.

The Scottish Civil Justice Hub has an ongoing project relating to Scotland’s new legislation.®?
Their research is intended ultimately to provide assistance with the application of the
legislation and, in particular, evaluate how the ‘serious harm’ principle is utilised in England
and Wales so as to guide the courts in Scotland when they begin applying the principle.®*
Another key goal of the project is to determine whether the Act, in effect, actually has the
impact it was intended to have, that being to allow only important defamation claims to be
raised and to provide an increased focus on free speech.55

%6 ibid.

57 CMS (n 10).

%8 jbid.

% Lindsays (n 1).

80 jbid.

61 jbid.

62 Scottish Parliament (n 2).

63 Bobby Lindsay and Stephen Bogle, ‘Reform of the Law of Defamation of Scotland’ (Scottish Civil Justice
Hub) < https://scjh.org.uk/projects/reform-of-the-law-of-defamation-in-scotland/> accessed 5 October 2022.
64 ibid.

65 Scottish Civil Justice Hub (n 63).
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While, on the face of it, the 2021 Act appears to achieve what the Scottish Parliament intended
in enacting the statute, only time will tell the actual impact of the legislation and whether it is
capable of achieving its desired goals.
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TRADEMARK LAW PROVIDES PROTECTION FOR VARIOUS
TRADEMARK FUNCTIONS

Vivian Nwankwor *
ABSTRACT

Trademark law plays a pivotal role in protecting the different functions of trademarks within
the domain of business. This paper explores the multifaceted protection offered by trademark
law in terms of its diverse functions. It argues that trademarks provide protection in ways other
than their traditional use as indicators of origin. By broadening the scope of protection to
include functions such as advertising, quality, and investment, trademarks foster consumer
loyalty and brand trust. The law, therefore, provides owners with exclusive rights to minimise
consumer confusion, deception, and dilution.

Furthermore, trademarks improve communication by conveying product attributes and
qualities without the need for lengthy explanations. This broad protection ensures market
integrity by guarding against unfair competition and counterfeiting. Trademarks play a crucial
role in encouraging innovation, creativity, and originality by serving multiple functions that
protect the interests of businesses and individuals. This results in a dynamic and active market
that promotes economic progress and customer welfare.

Keywords: Trademark law, intellectual property, trademark functions, investment, quality,
origin

1. INTRODUCTION
The information that a trademark provides is essential to most commercial transactions that
involve ‘irrational” economic operators such as consumers.t The essential function of a
trademark recognised by the courts and legislation is that of guaranteeing origin. Trademarks
serve an important function in the relationship between the trademark owner and the consumer,
by indicating where the goods or services originated.?

However, modern trade practices are driving a change in the functions of trademarks from
being just a tool used to guarantee the origin of a product/service to consumers, to a tool for
investments, quality, and advertising.® It is important to understand the various functions of a

* LLM in Intellectual Property Law from the University of Aberdeen and over seven years of experience as a
lawyer with foreign training.

1 For a general discussion of consumers’ rationality see Daniel L McFadden, ‘The New Science of Pleasure’
National Bureau of Economic Research, Working Paper 18687, January 2013

<https://www.nber.org/system/files/working_papers/w18687/w18687.pdf> accessed 15 April 2022.
2 Abbe Brown and others, Contemporary Intellectual Property Law and Policy (51" edn, OUP 2019) 527.
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trademark, as this helps in detecting infringements that do not affect the origin function and
also helps trademark owners to utilise their trademarks to the fullest.

The Court of Justice of the European Union (CJEU) has acknowledged the existence of the
modern functions of quality, investment, and advertising in recent cases.* Advocate General
(AG) Jaaskinen, however, stated in L’Oréal v eBay that ‘there is no terminological or
substantial consensus as to how the “functions” of the trademark should be understood’.> The
use of functions in plural suggests that there exists more than one function.

This article aims to clarify how the functions have come to be, how they are protected under
the various United Kingdom (UK) and European Union (EU) legislation, and the position of
the courts on them, as well as that of some legal scholars.

As early as the 1920s, a US legal commentator, Schechter, acknowledged the evolving nature
of trademarks and identified some functions of a trademark as: (i) differentiating the product
sold from others, (ii) providing assurance of product quality and authenticity, and (iii)
advertising the product and manufacturer.6 Similarly, Cornish argued that a trademark has
origin, quality, and investment functions.” These additional functions of trademarks recognise
such marks as indicators of the quality of the goods/services as advertising tools and as
investment vehicles.2 Trademarks are essential for brand protection in the modern digital
environment. Businesses now face greater risks of infringement, counterfeiting, and
unauthorised use of their marks, due to the growth of e-commerce, online marketplaces, and
social media. Businesses can protect their brand identity and reputation by using trademarks to
their advantage in navigating the complexities of digital transactions and relationships.

2. ORIGIN FUNCTION
The idea that trademarks have functions that deserve protection is not new.® Their ‘essential
function’ of guaranteeing origin was recognised by the ECJ in Hoffmann La Roche v

3 The focus of traditional trademark protection is consumer oriented. See J Thomas McCarthy, ‘Proving a
Trademark Has Been Diluted: Theories or Facts?’ (2004) 41 Houston Law Review 713, 727; William Cornish
and others, Intellectual Property: Patents, Copyright, Trade Marks and Allied Rights (8th edn, Sweet &
Maxwell 2013) 647. However, this assertion has been challenged. See Mark McKenna, ‘The Normative
Foundations of Trademark Law’ (2006) 82(5) Notre Dame Law Review 1839.

4 L’Oréal SA v Bellure NV (C-487/07) [2009] ETMR 55 [58]; Die BergSpechte v Giinter Guni (C-278/08) [2010]
ECR 1-2517 [31]; Google France Sarl v Louis Vuitton Malletier (Joined Cases C-236/08, 238/08 & C-237/08)
[2011] All ER (EC) 411 [77]; Interflora Inc and another v Marks and Spencer plc (C-323/09) [2012] ETMR 1
[38]; Portakabin Ltd v Primakabin BV (C-558/08) [2010] ETMR 930 [30]; Budejovicky Budvar Narodni Podnik
v Anheuser-Busch Inc (C-482/09) [2012] ETMR 2 [71]; Viking Gas A/S v Kosan Gas A/S (formerly BP Gas A/S)
(C-46/10) [2011] ETMR 58 [23] & [37].

5(C-324/09) [2011] ETMR 52, fn 20.

6 Frank Schechter, ‘The Rational Basis of Trade Mark Protection’ (1927) 40 Harvard Law Review 813.
”William Cornish, Intellectual Property: Omnipresent, Distracting, and Irrelevant? (OUP 2004) 89.

8 Charlotte Waelde and others, Contemporary Intellectual Property Law and Policy (4th edn, OUP 2016) 559.

9 Sarah Wright and Kaisa Mattila, ‘Has the ECJ’s Expanded List of Functions Widened the Scope of Trademark
Protection?” World Trademark Review

https://www.worldtrademarkreview.com/search?search=Has%20the%20E CJ%E2%80%995%20expanded%20li

st%200f%20functions%20widened%20the%20scope%200f%20trademark%20protection%3F%E2%80%99&s0
rt=2&page=1 accessed 3 May 2022.
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Centrafarm (102/77) [1978]. And the existence of the origin function has been included in the
First Recital to the Preamble of the EU Trademarks Directive (89/104/EEC), which held that
‘the protection afforded by the registered trademark, the function of which is, in particular, to
guarantee the trademark as an indicator of origin, is absolute in the case of identity between
the mark and the sign and goods or services’.

The owner of a trademark and the consumer are interdependent, and the trademark performs
an important function of indicating where the goods and services being offered originate from.1¢
Recital 16 and Article 5(1) and (2)! of the Directive are geared towards the preservation of the
traditional function of origin. This primary function is at the heart of the existence of trademark
and according to Ricketson, the primary function of trademark has traditionally been to identify
the commercial or trade origin of the goods and services to which it is applied.1?

The purpose of trademarks was to differentiate one product from another and let consumers
know which manufacturer owned what. The marks used by businesses in a competitive market
are intended to attract customers but also to establish customer loyalty and make it easier for
the customers to identify their products and services without any possibility of confusion. The
mark acts as a guarantee that all the goods and services that bear such a mark have been
manufactured or supplied by that particular brand/business.'® An example of a trademark that
fulfils the origin function is ‘Rolls-Royce’ which is owned by Rolls Royce plc.** Whenever a
customer sees the Rolls Royce mark, the first thought will be that the product or service
emanated from them, which points to the origin of such product or service.

3. QUALITY FUNCTION

For consumers, the quality of the product or service that they obtain from a particular brand is
important, as this is often the reason why they will stick to such a brand. Thus, when a consumer
sees a product with a known mark, it will be assumed that the product is of a certain level of
quality. This is another function of a trademark: the quality function. The function is argued to
be a subset of the origin function.'® The function of a trademark as an indicator of origin is
significant because it conveys to the consumer a certain mental image with respect to the
quality of the marked goods. However, the consumer’s interest in the commercial origin of the
goods or services is not one that is born out of sheer curiosity, but it assumes that where the
goods are of the same origin, they would be of the same quality. This is the justification for
trademark protection of the quality function available to trademark holders.16

Thus, when the consumer sees an Apple product, there is an assumption that the same quality
given to other Apple products will be given to that product. The consumer does not favour the

10 Cornish (n 7) 559.

11 Directive (EU) 2015/2436 of the European Parliament and of the Council to approximate the laws of the
Member States relating to trade marks.

12 5 Ricketson, The Law of Intellectual Property (1984).

13 Case C206/01 Arsenal Football Club v Matthew Reed [2003] Ch 454 [2003] RPC 114 [47]-[48].

14 https://trademarks.ipo.gov.uk/ipo-tmcase/page/Results/1/UK00000291969 accessed 2 May 2022.

15 Cornish (n 7) 560.

16 Case C-10/89 SA Cnl-Sucal NV v Hag GF AG [1991] FSR 129-130.
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product just because it is an Apple product; rather, the consumer assumes that, coming from
Apple, the product must be of high quality. To further emphasise the quality function, Nicholls
LJ stated that at the core of all trading activity is the quality of the goods that are being offered.
Buyers have always looked for assurances and information about the quality of the goods being
displayed as long as trading has existed. The use of trademark is a crucial part of this activity.’

It is argued that the quality offered by a marked product or service can also be termed the
assurance from the manufacturer to the consumer that such product or service is worth
whatever price tag that has been put on it. This quality function can also be intangible. The
CJEU ruled that the overall quality of luxury goods can include certain intangible or ‘mental’
characteristics which result from their being associated with a prestigious image that bestows
on them an aura of luxury and that this quality-conferring role of a trademark can justify
specific legal protection.18

4. ADVERTISING FUNCTION
It has been argued that preserving the distinctiveness that a mark acquires through advertising
is the only rational basis for trademark protection.1® Advertisement is now used as a form of
image builder?® or means of identification by brands, thereby inducing customers not just to
buy the product that is being advertised but to buy into the brand itself. Advertising is used to
build customer-based loyalty, which is another reason why most brands invest heavily in their
commercials and jingles.

The advertising function refers to the trademark holder’s use of the mark ‘for advertising
purposes designed to inform and persuade consumers,” and it is infringed if used by a third
party under the double identity clause...and where its use adversely affects the proprietor’s use
of its mark as a factor in sales promotion or as an instrument of commercial strategy.’2! 22

In recognising the existence of the advertising function of the trademark, the European Court
of Justice held that trademark infringement will be found against a defendant if the essential
function of a trademark indicating origin is affected by the defendant’s action.?®> The Court
observed that the trademark’s function of indicating origin is adversely affected, when the
advertisement displayed based on the keyword associated with the trademark makes it difficult
or impossible for internet users who are reasonably knowledgeable and attentive to determine

17 Scandecor Developments AB v Scandecor Marketing AB [2001] 2 CMLR 30, [2001] ETMR

74.

18 Copad v Christian Dior Couture (Case C-59/08) [2009] ETMR 683 24-26; Parfums Christian Dior v Evora
(Case C-337/95) [1997] ETMR 26, 45.

19 Schechter (n 6) 831.

20 Alison Rea, ‘UK: Brand Value and the Communication/Advertising/Investment Functions; An irrational
Basis for Trade Mark Protection?” Kemp Little LLP 2011.

21 Joined Cases C-236/08 to C-238/08, Google France v Louis Vuitton et al [2010] ECR 1-02417, ECLI: EU: C:
2010:159. Annette Kur, ‘Trade Mark Functions in European Union Law’ Max Planck Institute for Innovation
and Competition Research Paper no 19-06.

22 TJanah Simon Fhina ‘The Court of Justice’s Protection of the Advertising Function of Trademarks — A
(Almost) Skeptical Analysis’ (Institute of Brand and Innovation Law, University College London).

2 Interflora Inc v Marks & Spencer [2012] EWCA Civ 1501.
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whether the goods or services mentioned in the advertisement are produced by the trademark
owner, a business that is economically connected to the owner, or a third party.?*

The advertising function of a trademark is crucial to understand because it contributes
significantly to the usage of a registered mark. Many people believe that through advertising,
the consumer market will recognise the brand, which will then go on to sell the product.?> Many
brands have resonated with consumers through their adverts and have become ingrained into
the hearts of the consumers, and their products now sell themselves. Advertisement by the
brands is what has led to their popularity in the market and what has helped them stay afloat
above competitors.

John Baldwin QC (J) in recognising the functions of trademark argued that Amazon had
damaged the ‘origin function, advertising function, and investment function’ of the Lush
trademark after it directed its consumers to similar cosmetics on its website, even though Lush
was boycotting the giant retailer.2

In comparative advertising, Article 10(3)(f)?” provides that a proprietor can prevent a third
party who did not satisfy the provisions of Article 4 of Directive 2006/114/EC of the European
Parliament and the Council concerning misleading and comparative advertising. This can be
understood to mean that on the surface, comparative advertising is legal so long as it complies
with the above-mentioned provisions of the law. It will only amount to an infringement when
such provisions are not complied with. Where a third party in comparative advertising uses a
sign identical to a proprietor’s mark concerning goods or services that are identical and fails to
satisfy the provisions of Article 4 of Directive 2006/114/EC, the proprietor of the mark in
question can stop the use of such mark even where the use of the mark does not jeopardise the
mark’s essential function, provided that such use was liable to affect the other functions of the
mark. The court has also held that the use of a registered trademark in a comparative
advertisement does not infringe the registration if the advert complies with the provisions of
the Directive (formerly referred to as Directive 84/450/EEC).?8 This decision implies that
comparative advertising is legal in so far as it complies with the provisions of the Directive.
This raises the question: what then happens to the exclusive right of a trademark holder to
exclude any other person from using such a mark? Is comparative advertising that complies
with the provisions of the Directive an exception or limitation to the exercise of such a right?

The CJEU? also held that an effect on any of the functions of the trademark, such as the
guarantee of the quality of the goods or services, and those of communication, investment, or
advertising, and not just the origin function, is sufficient to sustain a claim under Article 5(1)
(2)%° and Article 9.3 This can be seen to be different from the decision of the European Court

24 Cornish (n 10).

25 Souza Cruz SA v Hollywood SAS, Case R283/1999-3 [2002] ETWR.

26 Cosmetic Warriors Ltd v Amazon.co.uk Ltd [2014] EWHC 181 (Ch); [2014] ECC 28; [2014] 2 WLUK 282
(Ch D).

27 Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015 to
approximate the laws of the Member States relating to trade marks.

28 02 Holdings Ltd & Anor v Hutchison 3G UK Ltd Case C-533/02 [2008].

2 L'Oreal v Bellure NV [2009] ECR 1-5185 [58].
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of Justice in Interflora.®? It can be argued that in comparative advertising, the function of origin
need not be adversely affected for a proprietor to stop a third party from using his marks, so
long as other functions of a trademark are affected. Therefore, while the law recognises the
advertising function of a trademark, it has set different conditions for an infringement to exist
when it comes to comparative advertising or keyword advertising. It can be expected that, as
trademark evolves, different forms of infringement of the various functions will bring about
different case law on how it should be applied. One of the fears concerning the decision of the
CJEU in L’ Oreal is that holders of trademark rights would now be able to stop the use of their
marks by a third party if they consider such uses objectionable by relying on the advertising,
investment, or any other functions of a trademark that might exist.

Making an imitation of a product of a well-known mark and using it for comparative
advertising can lead to the taking of unfair advantage of the reputation of such a well-known
mark. An unfair advantage under Article 5(2)% and Article 93* can be established without
having to show that there was any detriment to the distinctive character (dilution), or detriment
to the reputation of the mark (tarnishment). Factors such as the likelihood of confusion,
dilution, and/or tarnishment will be considered as part of a global assessment, but they are not
necessary conditions for an unfair advantage to be found.®® Thus, it is not necessary to show
all three types of injuries provided for under Article 5(2) of the Directive to infringe a
trademark: the establishment of one will suffice.

In the US, the use of a registered trademark in advertising can be considered fair use where it
is used descriptively during such advertising.3¢

5. INVESTMENT FUNCTION
The investment function relates to the use of the mark by its proprietor to acquire or preserve
a reputation capable of attracting consumers and retaining their loyalty, and it may be
jeopardised where the use of the mark by a third party substantially interferes with that kind of
use.3’

The court held in Souza Cruz v Hollywood?? that a trademark is a means of communicating a
message to the public and has financial value in itself. Through use, particularly for
promotional purposes, this message is merged into the trademark, allowing the latter to become

30 Directive (EU) 2015/2436.

81 Council Regulation (EC) 2017/1001.

32 [2012] EWCA Civ 1501.

33 Schechter (n 19).

34 Rea (n 20).

35 Audrey Horton, ‘The Implications of L'Oreal v Bellure — A Retrospective and a Looking Forward: The
Essential Functions of a Trade Mark and When Is an Advantage Unfair?’ (2011) 33(9) EIPR 550-558.

36 Cosmetically Sealed Inds, Inc v Chesebrough Pond's USA Co, 125 F 3d 28 (2nd Cir 1997).

87 Annette Kur, ‘Trademark Functions in European Union Law’ Max Planck Institute for Innovation and
Competition Research Paper no. 19-06.

38 R283/1999-3 [2002] ETMR (65) 705.
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the message itself, whether symbolically or informatively. The message may allude to the
characteristics of the product or even to intangible values such as luxury, lifestyle, exclusivity,
adventure, etc.3

From the wording of the court, a trademark can also be seen to have an investment function.
This is because brands put in so much money and time to build consumer awareness for their
brand and in turn such brands can either be licensed, sold, or assigned in order to recover all
the expenses that must have been put into building up the brand. A well-known trademark can
significantly boost a company’s brand value and goodwill. It becomes associated with a good
reputation, customer loyalty, and market recognition over time. This brand equity can increase
a company’s overall value and make it an appealing investment opportunity for potential
buyers or investors.

To show its position on the investment function of a trademark, the court in the case of Mulhens
GmbH & Co. KG v OHIM#0 stated that:

...To that effect, the mark has an inherent economic value that is
independent of and separate from that of the goods or services for
which it is registered. The messages in question which are conveyed
inter alia by a mark with a reputation, or which are associated with it
confer on that mark a significant value that deserves protection,
particularly because, in most cases, the reputation of a mark is the
result of considerable effort and investment on the part of its
proprietor.!

Arnold J, in Interflora, opined that if a third party’s keyword advertising adversely affects the
reputation of a trademark, for example, where the image that the trademark conveys is
damaged, then there is an adverse effect on the investment function.*? Unlike the advertising
function, an infringement on the investment function need not adversely affect the origin
function. What the claimant must show is that such infringement has adversely affected the
image of its trademark. Examples of how trademark can function as an investment include,
licensing, franchising, trademark acquisition, and trademark-backed securities.

6. CONCLUSION
For brand protection, international trade, consumer trust, collaborative relationships, e-

commerce, intellectual property valuation, compliance with the law, and enforcement, it is
essential to comprehend how the various functions of a trademark work. It enables companies
to effectively navigate the changing commercial landscape, reduce risks, and maximise the
value of their brands in the fast-paced business environment of today.

39 Directive (n 11) para 7.

40 [2008] ETMR 69.

41 Case C206/01 (n 13) para 36.
42[2013] FSR 33a, [270]-[274].
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The recent functions of a trademark (quality, advertisement, and investment) have been
referred to as the ‘communicative functions’ of a trademark.*

The different functions of trademarks were embraced by the courts as the opportunity arose.
They have been used and will still be used to establish a firm body of laws by the combination
of different elements of trademark law and that relating to unfair commercial practices. While
the other functions are recognised by the CJEU, many times the court has deemed activities
that trademark holders find highly objectionable as not harmful, especially those concerning
the advertising function. Although the advertising function was recognised in L Oreal, it is
difficult to say what effect it will have on cases outside the context of comparative advertising.

For the courts to avoid a plethora of categories of intangible damages (misrepresentation,
reputation, damage to goodwill) which will most likely give rise to unending trademark claims
under different existing and non-existing functions, the courts need to set boundaries,
especially as regards the range of recognised functions. This will help to ensure that the core
purpose of trademarks, as an economic tool used in aiding effective and healthy competition,
is not lost along the way.

43 Cornish (n 7) 562.
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EMPOWERING CONSUMER PROTECTION ASSOCIATIONS:
AN EXAMINATION OF META PLATFORMS IRELAND AND
ITS IMPACT ON THE DYNAMIC RELATIONSHIP BETWEEN
DATA PROTECTION LAW, CONSUMER LAW AND
COMPETITION LAW

Laura Harris *

ABSTRACT

The General Data Protection Regulation (GDPR) was introduced to harmonise data protection
law throughout the region of the EU. As a Regulation, the GDPR applies directly in all member
states, evading the need for national implementing laws. However, as recognised by the Court
of Justice of the European Union (CJEU) in its renowned 2021 Facebook Ireland Judgement
(Schrems 11), the GDPR contains discretionary provisions that enable member states to reduce
or extend its reach. Article 80 of the GDPR presents two paths to uphold data subjects’ rights
through collective action. Paragraph 2 permits member states to allow non-profit, public
interest organisations to lodge complaints independently, even without the data subject’s
mandate, provided the organisation considers the data subject’s rights to have been infringed.
This right is available exclusively in member states that elect to implement it. The predecessor
legislation to the GDPR (Directive 95/46) contained no equivalent to Article 80 of the GDPR.
The CJEU, in its 2019 Fashion ID judgment had interpreted the earlier Directive as not
excluding member state consumer protection laws from facilitating collective action for data
protection violations. Hence, Meta Platforms Ireland addresses unsettled concerns regarding
the relationship between member state consumer law and EU data protection law.

Keywords: Data protection law, consumer law, GDPR, representative action, consumer
protection associations, collective action

1. INTRODUCTION
This case comment examines the judgement of the CJEU in C-319/20 Meta Platforms Ireland,!
concerning ‘the violation of consumers’ personal data through non-transparent and unfair
consent to data processing’.2 The CJEU provides insights into Article 80(2) of Regulation (EU)

* LLB (Hons, First class), 2023; DPLP, 2023-24, University of Aberdeen.

L (Formerly Facebook Ireland) v Bundesverband der Verbaraucherzentralen und Verbraucherverbaende
(VZVB), EU:C:2022:322.

2 Emilia MiS¢eni¢, ‘Case Note on Meta Platforms Ireland (EuGH v. 28.4.2022 — C-319/20)’ (2022) 19(5)
Zeitschrift fiir das Privatrecht der Européischen Union 206.
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2016/679,2 namely the General Data Protection Regulation (GDPR). This comment contends
that the CJEU’s broad interpretation of Article 80(2) is reasonable.

2. LEGAL ISSUES
The German Federal Court of Justice (Bundesgerichtshof, BGH) directed a preliminary ruling
request to the CJEU during proceedings between Meta Platforms Ireland and the German
Federal Union of Consumer Organisations and Associations (VZVB).

Meta Platforms Ireland oversees the operation of Facebook services in the EU and is the
controller of its users’ personal data. The company offers free games to users on the German
Facebook platform through an app centre. Users are informed that the use of the application
authorises the gaming companies to collect certain personal data and to publish information.
The user also automatically accepts its general terms and conditions and its data protection

policy.

VZVB sought an injunction against Meta Platforms Ireland before the Regional Court of
Berlin, contending that the application’s general terms and conditions are unfair contractual
terms and infringe the obligations under the GDPR regarding consent.* VZVB relied on
stipulations of the Act against Unfair Competition® and the Act on Injunctions.® It further
claimed that the ability of the application to publish information on behalf of users unduly
disadvantaged them and infringed section 307 of the German Civil Code.” VZVB was
successful at first instance and upon appeal before the Higher Regional Court of Berlin, Meta
Platforms Ireland appealed before the BGH, which deemed the action to be well-founded, but
expressed doubts regarding its admissibility.8

Primarily, the BGH questioned whether VZVB had legal standing to initiate proceedings for
an injunction in the wake of the GDPR. Additionally, in contrast to the Act against Unfair
Competition, Article 80(2) GDPR stipulates for a data subject to mandate a body, organisation
or association to discharge the rights on his/her behalf. Significantly, VZVB was not mandated
by data subjects and has commenced proceedings independently for the violation of their
specific rights.

The BGH invited the CJEU to clarify Article 80 of GDPR. Essentially, it asked whether the
GDPR allows ‘associations...to bring proceedings...independently of the infringement of
specific rights of individual data subjects and without being mandated to do so’.® The BGH

3 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC.

4 Article 4(11) of the GDPR defines consent as ‘any freely given, specific, informed and unambiguous
indication of the data subject’s wishes by which he or she, by a statement or by a clear affirmative action,
signifies agreement to the processing of personal data relating to him or her’.

5 Gesetz gegen den unlauteren Wettbewerb — UWG, 03.07.2004.

6 Gesetz iiber Unterlassungsklagen bei Verbraucherrechts - und anderen VerstoBen (Unterlassungsklagengesetz
— UklaG, 26.11.2001).

7 Biirgerliches Gesetzbuch-BGB, 2002-01-02.

8 Meta Platforms Ireland (n 1) para 38.
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also asked if these bodies can bring such actions ‘before the civil courts on the basis of the
prohibition of unfair commercial practices or breach of a consumer protection law or the
prohibition of the use of invalid general terms and conditions’.1°

3. JUDGMENT
The CJEU concluded that Article 80(2) does not preclude national legislation from permitting
consumer protection associations (CPAS) to initiate proceedings against persons liable for
breaching data protection rules, ‘in the absence of a mandate conferred on it for that purpose
and independently of the infringement of specific rights of the data subjects’.1

The CJEU examines the personal and the material scope of the representative action system
set out under this provision and determines whether CPAs have legal standing to bring such
actions. Concerning the matter of ‘personal scope’, since data subjects are usually consumers,
the CJEU underlines that a breach of data protection rules may constitute an unfair business
practice, alongside a violation of consumer law. It also held that ‘the attainment of such an
objective is likely to be related to the protection of the personal data of those persons’.1?
Regarding the issue of ‘material scope’, the CJEU affirmed that the bringing of an action by a
CPA, merely ‘presupposes’®® that such a body, devoid of any mandate bestowed on it,
‘considers’!4 that the rights of a data subject under the GDPR have been violated due to the
processing of their personal data. Hence, the CJEU confirmed that the wording of Article 80(2)
requires only the purported ‘existence of data processing that is contrary to the provisions of
that Regulation”.1®

Additionally, the CJEU underlines that Chapter V111 of the GDPR should be interpreted against
the objective of the GDPR; to ensure “a high level of protection of the right of every person to
the protection of personal data concerning him or her’.16 Thus, the CJEU determined that
protection should be afforded to data subjects ‘whether there is a mandate to that end or not,
pursuant to Article 80°.17 Also, the CJEU notes that a broad interpretation of Article 80(2) is
coherent with the obligations imposed under Article 16 of the Treaty on the Functioning of the
European Union (TFEU), and Article 8 of the Charter of Fundamental Rights, and accordingly,
with the aims of the GDPR.18

Moreover, the CJEU observes that Article 80(2) does not require the entity bringing the
representative action to conduct a prior individual assessment to exclusively identify the person
concerned.’® The CJEU also emphasises that ‘data subject’ under Article 4(1) GDPR

9 ibid para 47.
10 jbid para 47.
1 ibid para 83.
12 jbid para 65.
13 jbid para 67.
14 ibid para 67.
15 jbid para 71.
16 jbid para 73.
17 ibid para 53.
18 jbid para 73.
19 ibid para 68.
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encompasses an ‘identified or natural person’ and an ‘identifiable natural person’.2!
Consequently, ‘a category or group of persons...may be sufficient’.?* The CJEU also highlights
that the bringing of a representative action, in the absence of an infringement concerning a
specific person, allows the protection of consumer interests and the prevention of large
numbers of infringements of rights more efficiently than by means of an isolated action brought
by an individual.??

The CJEU clarifies that to progress with a representative action in the absence of a mandate,
member states must utilise the option in Article 80(2) and provide for that method of
representation in their domestic legislation.23 This is consistent with the Opinion of Advocate
General Richard de la Tour (hereinafter ’the AG Opinion’).2* The CJEU and the AG Opinion
emphasise that a member state must employ its discretion, but ‘legislate in such a way as not
to undermine the content and objectives of that Regulation’.?> The German laws in effect before
the GDPR already permitted CPAs, like the VZVB, to bring proceedings against individuals
who infringed data protection rules. The CJEU consulted the earlier case of Fashion ID,%
which held that national legislation which permitted CPAs to bring/defend legal proceedings
for the protection of personal data is not impeded by provisions of Directive 95/46/EC.2" The
CJEU adheres to the AG Opinion; it must be established whether these national rules are
included within the scope of discretion granted to member states under Article 80(2).

Furthermore, the CJEU alluded to Directive 2020/182828 as support for its position that
consumer protection laws employed at the member state level can provide a foundation for
proceedings under Article 80(2).2° This Directive ‘aims to ensure that at Union and national
level at least one effective and efficient procedural mechanism for representative actions...is
available to consumers in all member states’.30

4. COMMENTS
The ruling of the CJEU is of great significance to both data protection law and consumer
protection. In its decision, ‘the CJEU accentuates the strong bond between these two areas of
law that complement each other’.3! This approach seems correct; ‘for a long time, consumer
law and data protection law belonged to two different worlds’,3 but in recent years, especially
since the introduction of the GDPR, we have seen increasing overlap between these two areas

21 ibid para 69.

2L ibid.

22 ibid para 75.

23 ibid para 59.

24 ECLI:EU:C:2021:979, given on 2 December 2021, para 56.

25 Meta Platforms Ireland (n 1) para 60.

% Case C-40/17 Fashion ID GmbH & Co KG v Verbraucherzentrale NRW eV, ECLI:EU:C:2019:629.

27 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data (predecessor to
the GDPR); Meta Platforms Ireland (n 1) para 61.

28 Directive 2020/1828 of the European Parliament and of the Council of 25 November 2020 on representative
actions for the protection of the collective interests of consumers and repealing Directive 2009/22/EC.

29 Meta Platforms Ireland (n 1) para 80.

30 Directive (EU) 2020/1828 (n 29) Recital 7.

31 Emilia Mi§¢eni¢ (n 2) 208.
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of law. In a digitalised market where personal data influences persons in their role as
consumers, laws aimed at protecting personal data will often sit alongside those intended to
safeguard consumer rights. The AG Opinion noted thus:

instances of the interaction between the law relating to the
protection of personal data, consumer law, and competition law are
frequent and numerous, since the same conduct may be covered
simultaneously by legal rules belonging to those different areas.
Such actions contribute to making the protection of personal data
more effective.3

In its judgement, the CJEU rightly acknowledged this and used the interplay to enhance
protection, instead of perceiving the types of laws as entirely distinct from one another and
possibly thereby weakening protection.

As noted by the CJEU, by clearing the way for CPA to pursue infringements of the GDPR
without insisting on a mandate from data subjects, and without subjective identification of
individual data subjects, this ‘undoubtedly contributes to strengthening the rights of data
subjects and ensuring that they enjoy a high level of protection’.3* The broad interpretation
afforded by the CJEU means CPAs can represent data subjects even when the interests they
defend largely centre around consumer protection and fair competition. This improves the
position of consumer groups by granting them increased power, and as rightly implied by the
AG Opinion, ‘it would be paradoxical’ that a law intended to protect personal data reduced
the protection of consumer rights.3> Presumably, the CJEU, in keeping with its Fashion 1D
judgement, wanted to enable the enforcement of data protection rules by member state courts
and not just by data protection supervisory authorities. This judgement has provided CPA with
an alternative method to regulatory enforcement, and the opportunity to defend claims
concerning data protection even in disputes where additional sets of consumer protection
and/or competition rules have been breached by organisations. This further supports the
objectives of the GDPR.

With the increased power of CPAs to seek remedies for breaches, we are likely to see a rise in
complaints against technology companies. From the perspective of consumers who have
suffered harm due to breaches of their rights, having the power to seek remedies is a positive
development. However, from the standpoint of technology companies, an increase in
complaints may lead to reputational damage and financial loss. Nevertheless, the impact of
this ruling is somewhat restricted since it rests on national legislation permitting for such
representative actions by CPAs in their capacity as competent entities. As not all national
legislation in the EU enables this empowerment of consumer associations, the decision is likely
to lead to ‘forum shopping’ by associations taking action against organisations in various EU

32 Natali Helberger and others, ‘The Perfect Match? A Closer Look at the Relationship between EU Consumer
Law and Data Protection Law’ (2017) 54(5) Common Market Law Review 1427.

33 Advocate General de la Tour Opinion (n 24) para 81.

34 Meta Platforms Ireland (n 1) para 74.

35 Advocate General de la Tour Opinion (n 24) para 78.
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member states. However, when Directive 2020/1828 is fully transposed, procedures for
representative actions will be accessible in all member states. The Directive, which had to be
enacted into law by member states before 25 December 2022, became enforceable as of 25
June 2023. The decision of the CJEU is consistent with this Directive; specifically, the
Directive states that ‘consumer organisations...should all be considered well placed to apply
for the status of qualified entity in accordance with national law’.36 It also states that
mechanisms for representative actions would ‘boost consumer confidence, empower
consumers to exercise their rights, contribute to fairer competition and create a level playing
field for traders’.3” This further indicates that the CJEU came to the correct conclusion.

Nevertheless, the CJEU did not resolve all of the issues presented by the interaction of
consumer law and data protection law. The German court queried the CJEU on whether Article
80(2) also precluded Meta Platform Ireland’s competitors from bringing such an action for
GDPR violations. The CJEU perceived this question as unnecessary,38 yet ‘the eventual answer
to it obviously could have major commercial significance for technology companies’.3?
Additionally, the CJEU could have shed light on the harmonious interpretation of Article 80(2)
and Directive 2020/1828. This Directive contains stricter requirements on standing to sue,
compared with those under Article 80(2).4° The GDPR also blocks the right to compensation
when the representative entity acts without a mandate, yet Directive 2020/1828 may enable
such entities to seek compensation.** The GDPR, through representation without mandates,
primarily focuses on providing injunctive remedies, rather than automatically awarding
compensation. In contrast, the Directive addresses specific breaches that result in clear and
identifiable harm to individuals, making compensation necessary to provide restitution for the
harm endured. Accordingly, the CJEU could have gone further in its interpretation of Article
80(2) to resolve future, inevitable issues. Additional questions are likely to arise regarding how
to reconcile the two legislative regimes, and for “a high level of protection to be ensured, the
interaction between the GDPR and the DRA [Directive on Representative Actions] needs to be
clarified’.*?

Finally, this judgement could have implications for the UK data protection regime since it
persists to largely mirror EU law post-Brexit.*® It will also be of particular interest to
organisations whose data processing operations are applicable to both the UK and EU editions
of the GDPR.

36 Directive (EU) 2020/1828 (n 29) Recital 24.

37 ibid 7.

38 Meta Platforms Ireland (n 1) para 50.

39 Kenneth Propp, ‘Introductory Note to Meta Platforms Ireland V. Bundesverband Der Verbraucherzentralen
Und Verbraucherverbaende (VZVB) (C.J.E.U.)’ (2022) 62(1) International Legal Materials 74.

40 Alexia Pato and Elena Rodriguez-Pineau, ‘Cross-Border Data Protection through Collective Litigation: A EU
Legal Maze?’ (2021) 7 Eur Data Prot L Rev 550.

41 Directive (EU) 2020/1828 (n 29) art 9(1).

42 Alexia Pato, ‘GDPR Collective Litigation against Facebook’ (VerfBlog, 18 May 2022)
<https://verfassungsblog.de/gdpr-collective-litigation-against-facebook/> accessed 16 October 2022.

43 Anastasia Choromidou, ‘EU Data Protection under the TCA: The UK Adequacy Decision and the Twin
GDPRS’ (2021) 11(4) International Data Privacy Law 392.
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5. CONCLUSION
The CJEU provided useful guidance on Article 80(2) of the GDPR in keeping with the
objectives of the Convention, the AG Opinion and Directive 2020/1828. However, it could
have clarified the position of Meta Platform Ireland’s competitors and the interplay between
Directive 2020/1828 and the GDPR. Importantly, the CJEU acknowledged the overlap between
consumer law and data protection law, and it reached a decision which is beneficial to the rights
of consumers.
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