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1 Introduction

Condgtitutions are basc foundational documents of modern liberal democracies. The two
main functions of a conditution can be described as, firdly, a “charter for government”
that sketches the fundamental modes of legitimate governmenta operations and, sec-
ondly, a “guardian of fundamenta rights’ that protects subgtantive rights by limiting the
scope of legitimate governmental action. Conditutions provide the basic rules of the
political game and thereby pose congraints to aspirations for radica change.

However, conditutions can be, and often have been, changed. Most condtitutiona
documents provide more or less detailed prescriptions for the procedure and scope of
legitimate amendment. At the same time, constitutiond change is determined by the
interests, drategies and perceptions of the political forces that are bound and regulated
by conditutions. In the present essay | will examine the extent to which the procedurd
and subgantid provisons for amendment predetermine political attempts for condtitu
tiond change. The andyss that follows reviews the theoreticd arguments brought
forward in the literature on conditutionad change with respect to forma provisons and
factud change (2), and then proceeds to relate the extent of procedural provisons in
France, Germany and the UK (3) to the actual change that has occurred in these coun-
tries (4).

* This paper is based upon work supported by the German Academic Exchange Service (DAAD)
under the HSP-I11 doctoral scholarship program.
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2 Thetheory of constitutional change

Sources and patterns of constitutional change

It is only under certain conditions that politicad conflicts become condtitutionad con
flicts2 The making of new conditutions in the former communist sates of Certrd and
Eastern Europe in the early 1990s, for example, responded to an urgent need to give an
inditutional framework to the far-reaching and profound transformations of economic,
socid and politicad life3 By contrast, no such deep interruption of the everyday palitica
process in Western Europe has occurred since the comprehensve conditutiona recon-
struction in the aftermath of World War Two. Yet here too, conditutional reform, re-
view and rewriting have frequently occurred with varying degrees of intensty and
range, abeit rardy of the revolutionary severity such as in Centrd and Eastern Europe.
Instead of a thorough rewriting of the fundamentad political indituions, conditutiona
change in post-war Western Europe has, on the whole, rather been concerned with the
evolutionary adaptation of conditutiond arangements to changing economic, politica
and socid redlities.

The rdative politicd and conditutional dability in most countries of Wesern
Europe in recent decades suggests that the condtitutions of these countries can, in large,
derive a condderable amount of legitimacy from popular support. In other words, the
relative absence of magor conditutional change in Western Europe indicates the exis-
tence of a sufficiently wel founded conditutiond consensus. Moreover, the sustained
conditutionad tability of the post-war Western European democracies has been greatly

2 Keith G. Banting and Richard Simeon, “Introduction: The Politics of Constitutional Change,” in The
Palitics of Constitutional Change in Industrial Nations ed. Keith G. Banting and Richard Simeon (Bas-
ingstoke/ London: Macmillan, 1985), 6.
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supported by the maintenance of favorable socid and economic conditions®, as well as a
dable internationa environment in the context of the bipolar congdlation of the Cold
War.6

The assumption of a consensus, however, is by no means a requirement for the
explanation of both the successful enactment of a conditution and its dable legitimacy
over time. Ingtead, a condtitution can be conceived as the equilibrium outcome of a po-
liticad power druggle among social groups.” For the subsequent period during which a
conditution enjoys legitimacy, fundamental aspects of the power rdation of the groups
involved are thus set adde. The compromise that is reached by means of conditution+
making locates basc mord and procedura matters outside the scope of day-to-day po-
litica struggle, thus enabling the parties involved to concentrate on other, more sdient
issues in everyday politicd busness® The ordinary legidative activities of government
agencies are thus facilitated by second-order agreement over the modes of firg-order
legidaion. A dmilar notion, dthough with a more sysemic tinge, has been expressed
by Preuss who asserts “if a society makes rules over rule-making it increases its capac-

ity for rule-making.”®

Banting and Simeon distinguish two levels of politica conflict thet contribute to a
renewed struggle over the vdidity of second-order rules and hence to the demand for
conditutiond changel® At a more generd level, demands for mgor change originae in
socid and economic forces that change the power congdlation of different groups. This
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(New York / Oxford: Oxford University Press, 1993), 37.
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(Aldershot: Gower, 1988), 10.
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can occur through specific developments such as population shifts amongst regions,
ethnic or religious groups, where the respective groups seek to redefine the congtitu
tiona lines of demarcation. Recent conditutiona conflict in Belgium, Canada, Britain,
Spain and Eastern Europe has often been caused by druggles of this nature. Similarly,
shifts in economic drength can lead to the cdaming of a greater share of power by ex-
panding or risng socid groups. Conversdly, groups that are declining defend congtitu
tiond provisons tha may hdp them to mantan thar dausll! The processes of
conditution making in Western Europe in the late eighteenth and early twentieth centu
ries are examples for this type of conditutional corflict. While the politicaly advancing
working classes made persgent clams for the extenson of the franchise, the property-
owning elites sought conditutiond protection of property rights. Each of these deve-
opments mark a disturbance of a previoudy arived-a politica baance which in turn
leads to an erosion of the ‘truce’ that underlay the preceding condtitutiona settlement.

The mechaniams tha transform these conflicts, which could perceivably be car-
ried out in intendgfied struggles over basc patterns of public policy, into conditutiona
conflict are, according to Banting and Simeon, located a the more proximate dimension
of the ‘rules of the game’12 The underlying problematique is why and how politica
conflicts come to take on a conditutiond form. The emergence of actud conditutiond
conflict depends on the perception of one group that the basc conditutiona provisons
that regulate politicd conflict are sysematicaly biased againg it and frustrae it in the
legitimate pursuit of its politicad interests. Again, it is risng groups that make demands
for enhancing their political power, while declining groups are intereted in the condi-
tutional preservation of their privileges in order to avert further losses13 Thus, condtitu-
tiond conflict arises when the hitherto dable inditutions that regulate politica struggle
are no longer perceived to accommodate politicd conflict between sufficiently powerful
groups within the limits of the norma processes. As Banting and Simeon put it, “just as
war may be the continuation of diplomacy by other means, so conditution-making is the

continuation of politics by other means.” 14
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The need for conditutiond change does not soldy evolve from the domestic
druggle of different groups. Another important factor that may initiate conditutiona
reform can be located in the internationd environment of a polity. For example, the in-
creasng scope of directly binding legidation a the levd of the European Community
clealy poses the need for harmonizing the bulk of Europeen legidaion with the re-
gpective nationd lega systems of the member Sates.

A further digtinction between three different categories of conditutiond change
concerns the intengty and range of the dteration. At the lowest leve, firdly, conditu
tiond change can condg of a mere technicd adjusment of conditutional provisons
that have not come into question in any fundamental sense. Instances of this kind do not
invove major politicd conflict and are hardly accompanied by popular mobilization.
Examples of such ‘fine-tuning’ are the amendments of Articles 104a to 107 of the Ger-
man Basc Law in 1969, and the reformulation of its Articles 72 and 74 in 1994. While
the firs group of amendments led to a partid regpportionment of the digtribution of ex-
penses and revenues between the federation and the states (ander), they did not sub-
dantidly dter the digribution of power between them. Nether did the second change
mertioned affect the fundamental reationship between the jurisdiction of the federation
and tha of the Lander. It raher daified an editorid difficulty in the origind wording
of Artice 72 that had given rise to interpretationd difficulties and disputes in the pas.
The amendment thereby dightly shifted the problem of concurrent legidative powers of

the federation and the Lander towards an assumption in favor of the Lander jurisdiction.

A second and more intense category of conditutional change concerns the sub-
dantid dteration of one or more important conditutional provisons with the intention
of accommodating new socid and economic redlities in order to ensure the durable
legitimacy and viability of the conditution as a whole. In the aftermath of World War
Two, Western European societies underwent the congderable expanson of welfare-
date activities, a development that posed the need for a thorough redefinition of the le-
gitimate boundaries of date action, in particular with respect to economic interventior:
ign and redigributive policies!®> By contrast, the 1980s were marked by the - at least

15 Dieter Grimm, “Constitutional reform in Germany after the Revolution of 1989,” in Constitutional
Policy and Change in Europe, ed. Joachim Jens Hesse and Nevil Johnson (Oxford: Oxford University
Press, 1995), 145.



rhetorical - dominance of the reverse, neoliberd politics of ‘rolling back of the gate’; a
process that is dill going on and that has brought into question the continued legitimacy
of treditiond wefare date insrumentsi®é The politics of economic liberdization and
privatization have been joined by an enhanced role of human rights on the politica
agendas of nation datesl’ The related tasks of conditutiond change condst of provid-
ing a response to the question of “how a conditution can be rendered flexible whilst at
the same time mantaning its qudity as a rdiable, permanent bass for the regulation of
politica, socid, and economic life”18 This ‘medium intengty’ category of conditu
tiond change dso contains the conditutional amendments that have been undertaken by
the member dates of the European Communities and the European Union. They have
had to find ways of accommodating the condraints on nationd sovereignty that have
emanated from the Tregties of Rome, Maadricht and Amsterdam, while ill retaining
datehood as such, as wdl as the overdl vdidity of nationad conditutions and the nature
of the paliticd regime.

Thirdly, the most comprehensive and far-reaching form of conditutiona change is
the drafting and adoption of an dtogether new conditution. Conditution making a this
levd is damed a an entirdy new definition of such fundamenta issues like the Structure
of the date, the prevaling modes of representation, the reations among socid groups
and the relaion between the state and society.1® Although ingtances of this category
have been rare in recent Western European history, the democratic trangtions of Portu-
gd and Span in the 1970s, as wdl as the founding of the Fifth Republic in France
cealy remind us of the fact that the ‘pre-eminently politicad act of congtitution-mak-
ing'20 in its mog fundamental meaning is confined neither to higtory nor to Centrd and
Eagtern Europe or the former Soviet Union. In the following comparison | will neglect

16 Cf. Hesse, op. cit., 89; see aso Klaus H. Goetz, “The Federal Constitutional Court,” in Develop-
ments in German Politics 2, ed. Gordon Smith, William E. Paterson and Steven Padgett (Basingstoke /
London: Macmillan, 1996), 113-4.

17 Johnson, op. cit., 40-1.

18 Hesse, op. cit., 9.

19 Banting and Simeon, op. cit., 8.

20 Danid J. Elazar, “Constitution-making: The Pre-eminently Political Act,” in The Politics of
Constitutional Change in Industrial Nations, ed. Keith G. Banting and Richard Simeon (Basingstoke /
London: Macmillan, 1985), 232.



the more technicd conditutional adjustments and focus on the second and third level of
intendity of conditutional change.

Delineation of the comparative analysis

Hese has judtified the need for the comparative study of congitutions with the particu-
lar problems that result from the economic and political transformations in Centrd and
Eastern Europe2l The new democracies there, as he correctly asserts, have been in
search of viable models for conditutiond reconstruction and have generdly found them
in Western Europe. Conversdly, the advisory and assstant roles of Western experts in
the trangition processes of Central and East European countries impose a need to ex-
amine closdy the West's own inditutions22 While the processes of conditution build-
ing in the East are by now largely completed, the comparative sudy of conditutions and
of the patterns of their renewd continues to generate vaduable ingghts in a variety of
interrdlated problems. Although the processes of conditutional change are intimately
tied to higoricd and nationd peculiaities, the questions reman whether there ae
commondities in conditution making, and if generdizations across the varieties of

national experiences are warranted.23

Mog, if not dl, advanced industrid nation states in the West have undergone at
leest some form of conditutiond change in the pagt fifty years. For ingance, congtitu-
tiona debate in Belgium throughout the 1960s and 1970s has occurred againgt the
background of profound ethnic-linguigic cleavages, and led to regiondisation with a
tendency towards a “quas-federd” modd.24 Similar problems have dominaed the
Canadian congtitutional agenda ever since the 1960s, accompanied by the task of find
“patriation” of the conditution.2> Post-war congtitutiona issues in the United Kingdom
have included devolution to Scotland, Waes and Northern Irdland, electord reform, a

21 Hessg, op. cit., 3.

22 |pid., 3-4.

23 Banting and Simeon, op. cit., 3.
24 |bid., 4.
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Bill of Rights and the role of the House of Lords26 Conditutiond development in West
Germany has dretched from rearmament in 1955 to the mgor task of incorporating the
former German Democratic Republic into the area of gpplication of the Basc Law.2’
France has ingdled a new corditution in 1958, which in turn underwent a subdantia
change in 1962, thereby adopting a semi-presdentiad sysem of government. In the
Netherlands a completely redrafted condtitution was enacted in 1983. Italy changed its
condtitution in 1994 and replaced the hitherto vaid eectord sysem of proportiond rep-
resentation with an additional member system.

A brief glance a the outer-European world reveds that New Zedand's eectord
gsystem, abeit coming from the oppodte extreme of a sngle member plurdity system,
underwent a smilar change after a referendum in 1993. In Israel, basic laws that regu-
late condtitutiond matters like the role and jurisdiction of the organs of state can be en
acted by the Knesset by haf plus one of the votes of its totd membership. Thus every
Knesset can serve as a condituent assembly and since the 1950s many Knessets have
made use of this prerogaive2® In the United Sates, findly, forma conditutiona
anendment a the federd level occurred only on five occasons in 1951 (limitation of
the presdentia tenure) and between 1961 and 1971 on issues such as voting rights for
citizens of the Didrict of Columbia, the abdlition of the poll tax in federd dections, the
datus of the vice presdent and the lowering of the voting age?® Most other congtitu-
tiond change in the United States has been brought about through diverse forms of ad-
aptation, with judicid congtitutiond review among the most prominent of them

The following comparative analysis will be redtricted to France, Germany and the
United Kingdom. The mgor smilarities of these countries consg, firdly, in the fact
that dl three of them beong to the economicadly most advanced indudrid nations. Sec-
ondly, goart from periods of interruption in France and Germany during the Nazi rule

26 |bid.
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28 Elazar, op. cit., 238.
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and occupation, universd suffrage has been effectivdy established in these countries

since 1928.30

Although dl three countries were most directly involved in the Second World
War, post-war condtitutiona recondruction - and this is where the dissmilarities dart -
occurred in France and Germany, whereas the United Kingdom's congdtitutiona tradi-
tion remaned uninterrupted. The United Kingdom represents the Anglo-American legd
tradition of common law. It is dso, together with Israd and New Zedand, one of the
few countries in the world that do not have a codified conditution in the form of a sn-
gle document. In terms of Elazar's classfication of basc conditutiona models, the case
of the United Kingdom represents the “congitution as a modern adaptation of an ancient
traditiond conditution.31 This modd is characterized by its “piecemed development,
virtudly uninterrupted at least snce the Norman Conquest.”32 Both the French and the
German cases, by contrast, belong to the continental-European tradition of civil law.
Thelr condtitutions can, in Elazar’'s taxonomy, be concelved as examples of detailed
“dae code’, designed to organize and dructure government in the context of a pre-
exiging polity.33 Thus, of the three cases, two have basic commonalities with respect to
their condtitutiond tradition, and one case differs considerably in most respects.

3  Mechanisms and procedures of constitutional change in France,

Germany and the United Kingdom

The text of virtudly every conditution explicitly provides for the moddities and proce-
dures required for ther own amendment.34 These often condst in the requirement of
dipulated mgorities in parliament, the consultation of specid bodies, the holding of a
referendum or some combination of these devices. Whatever the particular nature of the

provisons, they are in any case the expressed will of the congtituent power (pouvoir

30 Goran Therborn, “The Rule of Capital and the Rise of Democracy,” New Left Review 103 (May-
June 1977): 8-17.

31 Elazar, op. cit., 237.
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constituant) about how its avn creation may be changed.3> Furthermore, some congtitu-
tions declare certain of ther basic provisons to be unamendable and thereby remove
them from the jurisdiction of the sovereign.

Besde these forma procedures there are the various informa ways in which the
meaning of a conditution is changed over time, such as usage and interpretation.
Murphy holds the latter to be the more important routes of conditutiona change: There
“can be little doubt that some legidative, executive, and judicid interpretations have af-
fected the conditutiond order far more radicdly than many forma amendments.”36
Additiondly, Murphy hints a& a possble “hierarchy of efforts a legitimae conditu-
tiond modification”, according to which “the more fundamentad the respective change
[is], the more weighty the reasons for resorting to forma processes and the more

weighty the reasons for directly involving the people themsalves” 37

Provisions for formal amendment

The condtitution of the Fourth French Republic (1944-1958) ipulated in Article 90 that
amendments could be made only by an asolute mgority of the Nationd Assembly,
combined with a smilar subsequent mgority of the second chamber, the Council of the
Republic.38 Curioudy, and maybe unique in the higory of European conditutions, this
provison itsdf was modified in 1955 in accord with the origind procedurd require-
ments. The resulting Amendment Act of June 1958, however, was an entirdy new pro-
vison for the replacement of the exiging conditution with a new one. The Act dso
provided the exact procedures required for the adoption of the new corditution.3® These
requirements entailed the submisson of the draft proposd to a conditutional consulta
tive committee and, above dl, the approva on the text of the French people by means of

a referendum. There was no role for an eected condituent assembly - a clear bresk with

35 Finer, Bogdanor and Rudden, op. cit., 13.
36 Murphy, op. cit., 13.
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the French tradition of conditution making.4° Thus, the new conditution derives its le-
gitimacy both from a vote by the French people as the ultimate sovereign and from a
continuum of conditutional legdity in the form of the amendment of Articde 90 of the
old condtitution — where the legal negtness of the latter deviceis certainly debatable.

As a reault of the referendum in September 1958, the Fifth Republic came into
being in January 1959. The new corditution contains its own provisons for amend-
ment, Article 89, which is the only condituent provison of Title XVI on amendment.
According to this rule both houses of parliament must pass a proposd for amendment in
identica terms. The further proceeding depends on whether the amendment has been
proposed by government or by one or more members of paliament. If it is a palia-
mentary proposa the bill has to be approved by referendum. If it is a governmental pro-
posal, i.e. one that has been introduced by the presdent on the proposa of the prime
minigter, the presdent can chose to ether submit the bill to a referendum or to Cor+
gress, a joint meeting of both houses of parliament, which must gpprove it undtered by
a three-fifth mgority.41 In addition, Article 89 forbids any amendment that jeopardizes
the integrity of the French teritory. Findly, the republican form of government is re-
moved from the scope of amendment.

According to the tenor of the conditution, as well as the overwhemingly prevail-
ing view among French conditutiond lawyers, Articde 89 sats out the only valid
amendment procedure#?2 Yet an dternative procedure seems to have gained conditu
tiond legitimacy through usage and can hence only be understood by reference to his-
toricd redities. In 1962 de Gaulle used a conditutional knack for changing the method
of decting the presdent from eection by an dectora college to direct dection by the
people. In order to bypass parliament de Gaulle invoked Article 3 of the Conditution,
according to which national sovereignty belongs to the people who exercise it through
their representatives and by referendum, in combination with Article 11, which permits

40 Cf. Peter Morris, French Politics Today (Manchester: Manchester University Press, 1994), 21.

41 Anne Stevens, The Government and Politics of France, 2" ed. (Basingstoke / London: Macmillan,
1996), 45.

42 Morris, op. cit., 27; Stevens, op. cit., 47.
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the presdent, on the proposd of the government, to submit to referendum any govern
ment bill dedling with, inter alia, the organization of the public authorities43

This device has been successfully employed only once, and in that case its success
relied heavily on the normative power of the facts it created through the referendum. A
second attempt by de Gaulle to amend the condtitution in this way in 1969 faled a the
referendum dage, and led directly to his resgnaion.#4 Since then no president has
atempted to bypass parliament either by means of this doubtful procedure or by the
referendum option set out in Article 89.

The procedures for conditutiona amendment set out in Germany’s Basic Law are,
by comparison, draightforward and have rardy given rise to interpretational dispute.
Article 79 of the Basc Law dipulates that any datute amending the conditution re-
quires a two-thirds mgority of the federa parliament Bundestag) and the federd coun-
al (Bundesrat) respectivdly. Any amendment that curtails the federa nature of govern:
ment, the inviolable status of human dignity (Article 1), the binding of the sate authori-
ties to the basic rights as st out in Articles 1 to 19 (Article 1), the principles of republi-
can and democratic government (Article 20), the rule of law, popular sovereignty, the

separation of powers or the right to resstance againgt tyranny is declared inadmissible.

In addition to these regulations of and redtrictions on the ordinary course of con
ditutiond amendment, the Basc Law is equipped with the quite unusud Article 146.
This provison dipulates that the Basc Law itsdf shal cease to be in force on the day
on which a conditution adopted by a free decison of the German people comes into
force. It thus takes account of both the fact that German popular sovereignty was not
fully warranted at the time of the enactment of the Basc Law and of the divison of the
country in East and West.4> The Basic Law thereby aso provides a unique and congtitu
tiondly legd way of terminating its own rule.

The conditution of the United Kingdom, by contrast, contains no forma provison
for its amendment. This fact is condstent with the mainly uncodified, indeterminate and
unentrenched nature of the conditution, as wdl as with its indiginct dructure46

43 Finer, Bogdanor and Rudden, op. cit., 14; Stevens, op. cit., 47.
44 stevens, op. cit., 47.

45 Johnson, op. cit., 30-1.

46 Finer, Bogdanor and Rudden, op. cit., 40-3.

12



According to the fundamenta conditutiona principle of the supremacy of parliament,
the conditution can be amended by means of a paliamentary bill, resolved with a sm-

ple mgority vote:4?

Constitutional change through interpretation and usage

The evolution and adjustment of the conditution by way of usage and interpretation, a
phenomenon that is of pre-eminent importance in the conditutiond hisory of the
United States*®, is not a home in the French conditutiona system. The rigid and de-
talled conditutiona code requires precise and deliberate forma textual change to be
modified#® Indeed, with the sole exception of de Gaulle€s aforementioned shortcut to
amendment, al consderable conditutional change in France after 1958 has followed the
forma procedurd routes of Article 89. The corditutiond legitimacy of that particular
move has been implicitly acknowledged ex post by the Congitutiond Council, whose
acquiescence was, however, motivated by political pragmatism rather than the applica
tion of drict condtitutiond jurisprudence.>0

The dtuation is gmilar in Germany. Here too the detalled, highly specific and ex-
plicit condtitutional code leaves little room for further evolution through judicd inter-
pretation or usage. It can be argued, however, that the Federal Congitutional Court
(FCC) in its role as the sole authoritative interpreter of the Basc Law does in effect of-
ten create conditutiond items rather than merdy interpreting existing ones. Over the
past decades the FCC has developed a number of unwritten congtitutional devices and
principles that are naither explicitly listed in the text nor can they be aitributed to the
ubjective intentions of the framers. Examples are the principle of “practical concor-
dance’ between separate basic rights and vaues, the construct of an ”objective order of
vaues’, the notion of “unconditutiona condtitutiona law” or aspects of an “hierarchi-

47 Cheryl Saunders, “Evolution and Adaptation of the British Constitutional System,” in Constitu-
tional Policy and Change in Europe, ed. Joachim Jens Hesse and Nevil Johnson (Oxford: Oxford Univer-
sity Press, 1995), 74.

48 Elazar, op. cit., 246.

49 1bid., 234.

50 stevens, op. cit., 47.
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cd sysem of vaues’ — dtogether products of conditutiona interpretation.> To this
extent the court has on occason effectively assumed a creative function not unamilar to

that of the American Supreme Court.

The generd character of the British conditution as a mix of norms and rules tha
are not located in a sngle document, but rather emanae from a broad range of written
and unwritten sources, suggests thet it is in a permanent date of flux, even if - or per-
haps precisaly because - no formd provisons for explicit conditutiond change exis. In
paticular, there is a consderable body of case law that is germane to a wide range of
condituiona issues>2 While it may in the extreme depend even on single individud
actors whether the conventions of conditutiond and political life are adhered to, it is a
the end of the day up to the courts to decide if nonradherence to congtitutiona conven
tion is uncondtitutiona or, conversdy, if it is acceptable and thus represents the begin-
ning of a new mode of conditutional law.>3 Yet such ingances of case law can in turn
be overidden by legidation tha is sufficiently clealy expressed>* Therefore, the
important non-forma aspects of conditutiona change and evolution in the United
Kingdom are best captured by Ped€'s characterization, according to which the British
condiitution is one that “relies very heavily for its interpretation and its operation upon

the norms which are corntained in the conventions and practises of everyday politics.”5°

4  Actual constitutional change in France, Germany and the United
Kingdom
The higory of the French Fifth Republic saw little condtitutionad change a the medium

levedl of intendty. After the find consolidation of the semi-presdentid system by de
Gaulle in 1962, the conditutiona principles of the Fifth Republic proved to provide a

51 Donald P. Kommers, The Constitutional Jurisprudence of the Federal Republic of Germany (Dur-
ham / London: Duke University Press, 1989), 52-5.

52 Gijllian Peele, “Comparing Constitutions,” in Comparative Government and Politics, ed. Dennis
Kavanagh and Gillian Peele (London: Heinemann, 1984), 197.

53 |bid., 199.
54 Saunders, op. cit., 75.
55 Pegle, op. cit., 199.
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firm frame for rdativdy doable politicd deveopment>6 Since 1973 numerous haf-
hearted attempts have been made to reduce the presdentid term from seven to five
years. None of them succeeded.>” A successful amendment move in 1974 accorded to
the oppostion the right to submit a hill to the Conditutiond Council for judicid re-
view.58 However, the attempt by Mitterrand to further extend the right of submission
towards a complant of unconditutiondity by any citizen faled. Carcassonne blames
the falure of most amendment moves on procedura and circumdantid impediments>®
The former consst mainly in the veto power of the Senae, a body that is traditionaly
dominated by conservative members. The circumdantid impediments to amendment
have a lot to do with the red or perceved lack of sdience of the issue80 This finding
supports Banting and Simeon’s clam tha conditutiond change occurs only when the
issues at stake cannot be resolved within the limits of the normd politica process.
Accordingly, one of the few completed amendments was the one necesstated by the
ratification of the Maadricht Treaty in 199251 Three years later, Jacques Chirac ap-
peared to have perceived the need to respond to the far-reaching amendment proposas
that were propagated by his second-round opponent in the 1995 presidential eection
campagn, Liond Jospin. After his re-dection, he promptly succeeded with two
amendments that extend the scope of referendum issues and inditute a sngle nine-

month annua session of parliament. Both topics had been latent for many years52

The Garman Basc Law has undergone a redively large number of amendments
that were controversd a the time. Among the most important changes after rearma-
ment in 1955 were the provisgon for emergency legidation in the 1970s and the virtud
abalition of the right of asylum in 1993. The conditutiond change that has contributed
to a long-lasting change of the ertire country, though leaving the Basic Law as such in

56 Morris, op. cit., 37.

57 Guy Carcassonne, “The Constraints on Constitutional Change in France,” in Constitutional Policy
and Change in Europe, ed. Joachim Jens Hesse and Nevil Johnson (Oxford: Oxford University Press,
1995), 169.

58 |bid., 163.
59 Ibid., 166.
60 bid., 168.
61 Saunders, op. cit., 45.

62 Stevens, op. cit., 46.
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place, has been the accesson of the five new Lander of the former East Germany on the
bass of the provisons of the old Article 23 and the Unification Treaty of 1990. The
conditutiondity of the procedure of ratification of the Unification Treaty, which di-
rectly involved condituiona amendment, had to be constructed ex post by the FCC.
Prior to unification, German sovereignty had been restored as a result of the Two plus
Four Taks.

Following unification, and in fulfillment of a recommendeation of Article 5 of the
Unification Treety, the Bundestag and Bundesrat set up a Joint Conditutional Commis-
son. Its task was to thoroughly review the Basic Law with respect to the changed redi-
ties brought about by reunification and, where gppropriate, make recommendations for
amendment. Of the 23 rather timid proposds for conditutional change Stated in the
Commission’s report from 1993, 22 were fully or partidly adopted by the two houses of
parliament and incorporated into the Basic Law in 1994.63 Among the most spectacular
were conditutiond declarations of will to strengthen the obligation of the date to pro-
tect the environment and to diminate gender discrimination.

The more profound amendments, however, have been debated and enacted inde-
pendently of the workings of the Joint Conditutiond Commisson. Amendments have
been made in 1993 and 1994 to facilitate the privatization of the rallways and of post
and telecommunications services, in an attempt to promote the structurd and economic
change implied in the neolibera agenda. In order to accommodate a partia trandfer of
sovereign powers to the European Communities that has become redity with the Maas-
tricht Treaty, Article 23 of the Basic Law has been newly written in 1992.

British entry into the European Communities required subgtantid change of the
conditution of the United Kingdom too. Most importantly, the 1972 European Commu-
nities Act has effectivdy curtalled the supremacy of parliament like no other conditu

63 Arthur Benz, “A Forum of Constitutional Deliberation? A Critical Analysis of the Joint Constitu-
tional Commission,” in Constitutional Policy in Unified Germany, ed. Klaus H. Goetz and Peter J. Cullen
(London: Frank Cass, 1995), 110-5.
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tiond move until today.54 UK courts are now obliged to override any rule of nationa
law found to be in conflict with any directly enforcegble rule of Community law.65

The agenda for condtitutional change put forward by the British Government since
the Labour Paty’s dectora victory in 1997 covers virtudly the entire terran of the
United Kingdom's conditutiond structure®¢ Most of the issues have been recurrent
throughout the past decades. It was, however, not until recently that a leest some of
them have been transformed into substantive congtitutiona policy.

Devolution to Scotland did not become an issue of sgnificant nationwide sdience
until it was granted the status of an important factor of campaigning between the two
magor political parties. Furthermore, againgt the background of the changing tasks of
nationd governments in the context of globdization and European integration, the
devolution process can be regarded in practica terms as a way of reducing adminisira:
tive overload at the center.5” The same can be said for Welsh devolution, where pressure
for change took on an even more practicd and managerid character. Devolution to
Northern Irdland has been granted and suspended several times since 1920.8 The
inddlment of the “Power-sharing” mode according to the terms set out in the 1998
Good Friday Agreement represents an ingance of maor conditutional change, as well
as a novdty in the typology of condituiond arangements. While it may be impossble
to comprehend and outline the possible cracking of the stalemate that characterized the
gtuaion in Northern Irdland for most the past thirty years, recent developments clearly
underline the magor importance of ‘palitica climate as afacilitating factor.

64 Finer, Bogdanor and Rudden, op. cit., 44-5.

65 Geoffrey Marshall, “Lions Around the Throne: The Expansion of Judicial Review in Britain,” in
Constitutional Policy and Change in Europe, ed. Joachim Jens Hesse and Nevil Johnson (Oxford: Oxford
University Press, 1995), 191.

66 Robert Blackburn and Raymond Plant, “Introduction,” in Constitutional Reform: The Labour
Government’s Constitutional Reform Agenda, ed. Robert Blackburn and Raymond Plant (London / New
York: Longman, 1999), 1.

67 Graham Leicester, “Scottish and Welsh Devolution,” in Constitutional Reform: The Labour
Government’s Constitutional Reform Agenda, ed. Robert Blackburn and Raymond Plant (London / New
York: Longman, 1999), 252.
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Condtitutional change with respect to the House of Lords has reached the comple-
tion of the fira sep of parliamentary reform with the remova of most hereditary peers
in November and December 1999. Once again, this development can only be under-
sood againg the background of the British two-party system. The incorporation into
UK law of the European Convention of Human Rights as of January 2000, while leav-
ing the fundamentd supremacy of Parliament untouched, marks a sgnificant departure
in the UK condtitution’s treatment of human rights®® By contrast, the future of the re-
form of the eectora system for the eections to the House of Commons or the enact-
ment of a homemade Bill of Rights gppears to remain open for the time being. 70

5 Conclusion: formal procedures and factual change

The outline of the cases suggedts that provisons for the forma amendment procedure
determine actuad condtitutiond change only to a limited extent. Although the require-
ments for the amendment process in France clearly impede the chances of proposas for
change to be successful, aspects of sdience of the respective issue, as well as the Strate-
gic pogtion of the politica actors gppear to be a least equdly important. The recent
higory of conditutiond change in Germany dso suggests tha the legd condraints of
Article 79 have hardly ever posed a mgor impediment on amendment. At the same time
it has turned out that the common condtitutiona traditions of France and Germany are
not accompanied by quditaive smilaities of conditutiond change in the recent past.
In the case of the United Kingdom, where no forma requirements for congitutiona
change exis, any such change is best to be explaned in terms of partisan politica
power relations, or by reference to externa developments such as European integration

68 Kevin Boyle and Tom Hadden, “Northern Ireland,” in Constitutional Reform: The Labour Govern-
ment’s Constitutional Reform Agenda, ed. Robert Blackburn and Raymond Plant (London / New Y ork:
Longman, 1999), 282-5.

69 |an Loveland, “Incorporating the European Convention of Human Rights into UK Law,”
Parliamentary Affairs 52 (January 1999): 115.

70 John Wadham, “A British Bill of Rights,” in Constitutional Reform: The Labour Government’s
Constitutional Reform Agenda, ed. Robert Blackburn and Raymond Plant (London / New York: Long-
man, 1999).
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The apologetic role of the FCC during the process of German unification under-
scores the importance of interpretation and usage for conditutiond change even in a
country that has a formaized condtitution such as the Basic Law. The same can be sad
about the role of the Condtitutiond Council in France with respect to the consolidation
of presdentidism in France in 1962. Findly, none of the conditutiona developments
outlined above support Murphy’'s suggestion that the hurdles of procedura requirements
increase with the subgantive impact and range of the conditutiond change. In sum, it
can be sad that, athough conditutiond provisons for amendment are not without ef-
fect, the study of condituiona change should concentrate mainly on the ‘red-lifeé
power relaions among the actors involved in the struggle for or againgt conditutiona
change. Further research on the topic should focus on an aspect that lies somewhat be-
yond the dichotomy of the ‘conditutional rules of the game versus the ‘politicd ac-
tors, namdy the third-order politica struggle over the nature of the rules about chang-
ing therules.
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